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CENT MINLSTRATIVE TKIBUN
MUMBA1 BENCH

2% gay or F

coram: Hon'ble Mr.Justice Birenfira D1Ksnit - vice Chalrman

n

versus

pehartment or revenue,
sovernment or lnala,
LOCK, New Delni.

N

New/ CusStoms House,
ajlara Kstate,mumpal.
i

4, 5 r% raju,
J@ynt Commissioner Or customs
{rersonnel & .ESTT.pepartment),
. New Custom House, Ballara kstate,
9. Mumpai - 4uvu U3y,
(BY Aavocate snhri M.i.setnna with
¥Nri Vv.G.Kege)

{(4) U.A. 497 OF 4VUUL

Krisnnakumar sitaram bnuri, .
rreventive vrricer,

Jawanarial Nenru roret,

Nava sneva.

K/O B/43 Z4UY vrinaavan bnam,

V.B.Pnadke Marg,Muiunag (),

Mumpa.

. (BY Aavocate snri1 Vv.¥.Masurgkar with

SNrl1 K.K.YBLW8)
versus

1. union or inaia
tnrougn secretary,
M1nistry or rinance,
pepartment or Kevenue,
government Or 1naia,North BiOCK,
New vefnl - 11y vul,

&

- Applicant

- Appilcant
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commissioner or customs {general),
Mumpal New Customs House,

Batliara kstate, Mumpal.

Dy.commissioner Or Customs (¥ & V),
New Customs House,
Balianq ESC&CG,

Manonar Awatram Masandg,
rreventive vUIiricer,
Hompay Customs,

iiara rier Extension,
inglra pockK,Mumpal.

entive vrricer,
Bompay ‘customs,

ITiCe at 1, unclearea w/House,

MS.Bnarati vailapnbnal Kapadia,

rreventive viricer,
pompay cCustoms,

New Customs HOousSe,Mumbal,

K/0 FKFilat NO.J4d,Ground ¥ioor,
rarijat,usl HousSing SocClety,
visnnupnag, Ananeri (west),mMmumpail.

SNT1 Kam Krisnna snridhar rnansekar,

rreventive urricer,
pompay customs,
S11B,New LCustoms House,
Ballara rier,Mmumpal.

ivtn ¥ioor,

.

- Kespondaents

OIOD\’/-
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snri1 supnasn vasant rataae,
rreventive viricer,

Bompay customs, °‘¥° pivision,

(Hay Bunaer),K/0 L-4//3VU4,Y0d1 Nagar,
KKSas Road, Borivall (west),Mumpal. .

5. rnpavamani ,
yreventive vrricer,
BOmMbay CusStoOms, /

unat|, X & L,

Fioor, Bailiara rier

, mumpar - 1.

’
1 (Aamn;),

;usnoms,
}Alrportu C.3.1internationail
{, Bahar, Mumbpal.

atlsnh shankKkar vesnpanae,
reyentive viricer,

pay customs,

New Customs House, Ballard kstate,
Mmumpail.

ASnNoOK BalajJl rarabp,
vreventive vurricer,

pompay Customs, Hall bundaer,
r/o ¢/4/, vasant villia,

AMrut Nagar,tGhatgopar (west),
Mumpal.

snri rurospottam bv.Kulkarnl,
rreventive vrricer,

Bompay customs, K & i {(Aamn.),

1ith F100r ANnexe, New Ccuatoms HOuse,
Mmumpal.

0004/’
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143. M.A.vidayasagaran,
rreventive vrricer,
pompay customs, Con
waaalta.
{BY Aavocate anl
SNrl1 $ax kumar)

iner yard,

. 5. Kamamurctny witn

/

/ .
% versus .

1. union OrI in ia,
Tnrougn tne \gecretary,
/M1N1STry or Yinance,

; \ :
/ Govt.or 1nal S,bepartment 0r Kevenue,
New belnl. .

4. ' ne ynier Commgisgsioner or customs,

AGQlthﬁﬁl commissioner Oor customs (P & V),

a,
House,Balliara kstate,Mumbal.
9, snY1 Anyl Kumar rPunalr,
Preventive ULricer,New customs House,
Ballgyt rier,Mumpal. . A
(By snri ¥.,D.Vadhavkexr for Shri MeI.Sethna
(%4 ) S
{4) U.A.4/4 O 4UUl
1. V.K.D1xX1tT,
rreventive vriicer,
Alr inteiiigence unit,
sanar A1rport,Mumbal.
4. 5.M, Pawar,
rreventive vrricer,
Kummaging & linteiilgence,
rrogsecution (eil, 11lth ¥loor,
New Customs House, Mumpal,
3. P.D.AD1re,

preventive vrricer,
Kummaging & lnteliligence,
K.5.K.,, New Customs House,
Balliarda rier, Mumpal,.
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14,

14,
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K.¥.Nalr,

rreventive urricer,

*A* bivision 1iil, MOle ytration, .

B.Y.X, BuUullqaing Baliara rler gxtensgion,
Mmumpal.

¥.V.rernanaes, :
Yreventive UIIicer ‘A‘bayision,

Mole station, B.r.X. Buildaing,
Mumpal. // !

AXfport rTerminay /suiiding
.5, 1nternationy

///sanar. ‘

mumpalg/
C.P.U 3 r;
rreveAtive| urricer,
air Largo Complex,

rreventive; Aaministration, sahar,
Mmumpal.

eventive urricer,
/ sapar A1rport,Mumpal.

C.N.Sarwangar,

vreventive viricer, :
"Muiuna contalner Frelignt station,
muiuna {(Kast)},Mumpal.

K. L.Karungutgar,
rreventive Urricer,
Marvel rFragrance sonda, vashl.

H.T.Baiani, :
preventive vrricer,
Kummaging & lnteiiilgence,
Kewarq Section, 14th r¥ioor,
New CUuSTOmS House,Mumbal.

N.H.K8n1rsagar,

rreventive vUrricer,

B.D.5, VUIrice, 1indira bDOCKS,
Mmumbal.

H.V.Bawkar,
rreventive vUrricer,
AlT intelligence unit,sanar Alrporec,

Mumpal.
(BY AQvocate snri M, g.kKamamurtny with

SNri Sal Kumar)

VERSUY

- Appiicants
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union Or india
‘tnrough the b“ecretary,
Or Frinance,

paiiara kgtate,

Adaitiofal COMM1SS10oNer Or Customs (¥ & V)
NeW CusTbms House,Ballara kstate,
mumpal /

Snri qame-n vaszge,
yreveptlv vtricer,
central investlgatlon unic,

~ busnoms HOUSS, ivtn ¥loor,

ballara K8Tate, Mumbai.
({ BY, Advocate 5Shri M.l.sethna with
S rf V.G.Kege) - Kespondaents

{2) VA D41 O Z4UUL

H.G.Paawal,
B-4, Bnagiratnh, ranadi sScnooi Koaa,
Goregaon (kast),Mumpal.

Hemant AtTmaram shinds,

K/0 4/41,vincent c¢ourt Blag.,
Ur.B.A.Koada,paqar (kast),
Mumpal,

SMT.A. V., Jagtap,

K/0 A-/, sanman CoO- operatlve
Housing Soclety,veera DGS&;_KO&Q,
Ananeri (west),Mumpal.

P.K,Puranaare,
C.G.H.5.C0l0ny,5ector vili,
Blag, NC.4Y/1Y83, AnNtop H1lls,
Mumpal.

sme . sushnma 5.s5awant,

K/0 at H-1¥ kverarda Nagar,
pastern KXpress Hignh way,sion
mMmumpal.

SMT . beepall p.Konavilkar,
R/O 443/1/84, Motilal Nagar -1
road NO.D, Goregaon {(west), Mumpal.

0.![



/. D.M.Kaaam,
K/0 103/141Y, Motilal Nagar No.1i,
4Tn Koad, woregaon (west),
Mumbai.

. ' SArl1 Gsopinatnb waman l}
K/0 4/185 oi1a M.H.B. Loion
Goraleoig B 1va1y/(west)

, Mumpdi.

v, B.K.Hande,
K/0 Gdimonar, vy
sewree, Mumbai,

£

{
4/ D.G.Manaj
{

U.  Arun B.Jage,
K/0 4712, rRaghunatn ashisn,
Gavan rada, Mul{ufa (kast),
Mumpaz.

. Y.¥.5aveail,
K/¢ 3, Sal snyam, Kopar koadq,
DOMP1V1LY (West).

SMUIK.K.M éaram,

x/oA%—/uz, Higniana rark,
bananukar/wadi, Kanaivail (west),
Mumpal .

14, Kantharia puliding,

{

aiﬁ Koaa (%), paaar,

14, A.s.Knanijoan,
KR/0 C.G.9.,Quarters 1/8B/3/34,
Ghatkopar (west), Mumpaxl.

®. V.K.Mutam,
9/398, M.H.B.Coiony, Nagothane,
BOriviii (kast), Mumpail,

1o, D.yv.ratkar,
K/0 B-b, Kapait Co-operative
HOusS1ng society Lta,,
4N KFloor, Moael Town,
Jayprakasn Koad, seven Bungalow,
Ananheri (west), Mumpail

17/, SmMT ., Kasnmi K. bnawaae,
K/0 -corner cCnampers,
Room No.ZY, secona ¥Floor,
kKoom NO.D, Mahim, Mumpai.

1w, Maanukar y.vive,

K/0 ' Kaj varita’

B-4Ub, Upposite Bnakti compiex,
L1nkK Koaaq, (EXtension}, Kanaerpaaqa,
banisar (west), mumbal.




o

1y, V.s.pingang
K/0 M.M.Yaa
KOOm NO.1/,
kast, Mumpal

hCnawi No.a,
djupaaa, Borivaii,

FAVN vlijay N.snanaagaor,
K/O JUL, KamKrisnna Apartments.

10 appélc T8 working &as
rreve tlve VLricers unaer

or customs (),

New CuBtom House, Ballara Kstate,
Mumbail

{BY Aavocate snri G.K.Masanaqa)

versus

UR10n Or 1naia
tn ougnh tne secretary
tO Che sovernment. or indaia,
M1in STry or rinance,
6epa tment or Kevenue,North BlLOCK, .
NBW pveint - 11v uvi.

1881ioner or Customs (G),

New Custom House, Balilara kstate, Y
Mumbai.

(BY Aavocate Snri M. i,.sethha witn

Snri1 v.uy.Kege) - Kesponaents

; :
32 HON'Die MY.B.N,.Hanaqur, Memper (A} -

A8 The 1ssSues 1nvoived 1n the above rive Ser 0 VUAS are
Simllar, they were neara togetner ana are being consiaerea ana
asciaea by thilis common oraer. FOor tne saKke Or convenience we
Wlli TakKe up the racts 1n VA ZYY/ult,

4. The applicant 18 a rreventive uUIricer in the customs
bepartment and comes up to this ‘I'ribunail SeeKxing the rei1er ror a
airection to the responaents hot to operate tne senioricy llst.
aatea 45.1U.Z00U0 ana 4¥.1.4U0UL 1n SO0 trar as 1t arrects tne
appilicant. He ai1so SGéKS a direction to tne responaents that wThe
earlier Seniority 11ST datea &.4.1YYY bDe operatea 10r aili
Furposes inciuding promotion TO the nigner POST. A reiler 1is

0 ooly
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also sougnt to the errect tnat the responaents,be airected not to

noia V¥C on the pasis Or aroresaia seniority 1istT

pasis Or tThe 118T aated ¥.J.L1lYyyy, ,
7

, 4 . ,
3. Tne racks Oor the case’/are thit tne appficant/i in zract

claiming. the SemOority 1in/the caare|or rrevientive Yrricers rrom

/
L /'
tne aqte OI nis 1nitial appointment as\vrevent 8 vUlricer as per

juagment or tnis Tripunal aatea 1U.1Z.1¥¥s. ‘rne appLiCant states

‘§PC as
rocess

iescrloeq as\ad-hoC rather than reguiar appointment altnougn 1t

rgventive VUIIiCBY 1n February, 1Y8d. He dquailriea. ats

S

B ¢ | —

. However, nis appolntment was wrongiy

was against gleéar vacancies. ‘There nas peen no 1ntarrupt10n or

preag \in serv1ée. rurtner aevelopments Oor 1YY1 are aqescripeq.

\

\od

ne_ aev%%opments ana controversy vis-a-vis 1YY/ ana 1993

"A1SO

118ts are aescripeda ana Qaetalis regarding <the UVUA Dd3¥/Y8 1n

1
J
a
batcn OF : VAS| /nameLy J¥b/Y/ ana others (P.K.G.Kurup & 2 otneri

vs.union or ingia & Otnhers) aecidaea on 1Z.1U.1Y4Yy¥ are aescrinea.
&t 15 statea thnat on pPas1ls oOr aec1lsion 1n Kurup's C&SGJ
Sen1ority 118t Or ©.d4.1YYY was punllsnea wnherelin appiicant’ i
posSition was COrrectiy snown at seriai no.v4u, 1T 18 smatal
rurther tnat responaents have peen acting upon - this senlorlti
118T upto serial no.l¥Yy WwWNO Wwere promortea tTO the Ppost OJ
superintendaent or customs, J
4, Tne appiicant now comes in pecause oOr 18sue Or 1res
arart S€eniority 118t 18sued dn 40.10, 200U where the appllcant'i
Sen1ority was supstantlailly iowered and the rinal seniority llsl
issued on 48.1.40U1., ln‘ the darart seniority 11ist, tni
applicant's Seniority was lOWérBd ITrom Ks8.,Y4U-1U4d/- Wwnereas li
the rinal 8seniority (18T 18Suea on ¥.J.1YYY N1s seniority W&i
lowerea to Y4U. 1T 18 W1ltn Thig grievance the applicant 18

@«

ee s 10




Lonta. .U.A.NO. 499/ 2yul

, berore the

T
/
1

rurtner 09t31 8 to\grounas taken etC are 1ncorporated 1n the -

1p\nal seeKlng tTne  relilers as aescripea apove.

appilcatlog. in ragt the grievance Or tne appilcant 1n thne other

h :
s 1? the samej and Simllar relilers are sougnt.

i

o -
1qe _resppnagnts 1n tThe case nave 1riied TWO wrlitten

l
§ /
gtatements 1n reply. °‘the rirst one Dpelng riiea on 1U./,.ZUul

~-0ne ritea on 11.Y,.4uvl (rage J84), ‘The

anq\ ave proviasea aetalls 0r tacts and communlicated thelr stana.‘.
1t 3 statea 1nteralla that tne seniority Or the appliicant 1ixed
viae Q}QGI aatea ¥.,43.1YYY was not correct, proper ana justiried.

1T |was\ an 1naavertent error wnicn nada peen rectiriea auring tne

process 0r 1ssue OI Supsequent Ttwo 118TS as part Or continuous

eriricatrion ana correction. it 18 & prdnlam wnich nas cropped

!
up \Iter aimost 1Y years and whlle co-retating daata or 1> Years,

miner girors cannot Dbe ruléa out, 1t 18 asserted. it 18 Iurtner
statea that representations naa been receivea 1ﬁ the daepartment
agalnst tThe tflnal Seniority L1ST qaated 43.1.4UUl wnlcn?1s peind
SCTUT1n1Sed and the l11ST 18 TO be amenaed SNOrtTiy. LT 18 rurcher
stated tnat this 18 TO 1ssSue Just ana falr treatment tOo me and
all as per ruites. LT 18 rurcther statea that 1n the Seniority
118T dated Zb.1U.ZUUU/1.11.4UUU as many as 44d representations
Wwere recelved WwnlCh Were 100Keda 1nto and acted upon. Action
raken 1n respect OI tnese representations 18 nigniigntea at tne
peginning OI the Seniority 118T datea 43.1.4VUl. rurtner that-
Tnls 118T dated 4¥.1.2UVL (parring <tThe amenaments) 1.e. in
progress, 18 nNOW the legltlmaée Just ana compiete 118t 1n the
matteranda hence scanas to scrutiny.. Ain the seconda statement oOx
repiy rererrea TO The details ana examples ana chart whicn

™ | rm * . 11
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rurnisnh two examples and JUsStiry the stand taken and some rurther

aetalls are proviaed.

/. peslaes all tnese papers thnere are numper OrI MNps ana.

repi11e8 been rlieqa wnicn nave aiso peen seen.

. the CcasSe was arguea at lengtn b earned counsel on potn

§ldaes, SNrl Masurkar with< Bnri K.K.Yelwe/ arguea tnhe case on

penair or tne a 11caeps 1NjVAS 4Y//UL
/ 7

VA 4/4/Ul Was arguga Dy sSnri M.¥,xamam Y ror tne appilcants,

iprl yﬂ&.nasana W1ithl SAr1 S8, K, sdyant ead TtThe Ccase 10r the

/7

/
aﬁ§41cants In VA {fos//0UL, The responaents were representea DYy
3/8nr1 M.\ .sethna jwitn v.p.vaanavikar and V.6.Kege, sSnr1  Ashnok

namija ayso arguea ,the case IOr respondent no.d 1n UA 4/4/U1

!
thn er%ct retruits in LAs 4YY/Ul ana 4/4/ul.
‘ :

Y, \Arguihg ror the applicant in UA 499/VU1 ana VA ZY//ul,

1
i

, |
learned | coynsel $nNri Masurkar tTOOK us over tne juagment madae 1n

»
Wlrup-s cas¢ at some 1ength and Stated TNAt The promorion was

maae agains the promotional quota. He arew attention to the
circuiar or tne responaents'aatea 42.1V, 400U (Annexure-A-1), ne -
gtatea that 118t was publishea on b&.d.1YYY. 1T was revised

Seniority 11St Or Preventive UIricers or Mumpal Customs as on

l.;.lﬂyl. lt,waé arguea that 1in rara (a) or tne covering lLetter
OI clrcular aated ¥.J.1YYY was 1mportant that 1n the -case or
promotee rreventive UIricers, as per judgment Oor Mumbal pencn in
the case Oor Kurup anda others, tnG‘SenldrltY nas peen accoraeda to
rreventive vUrricers promoted on ad-noc basis promoted with 81rrect
Irom 1Yys3-yu as per tnelir daate, aa-noc promorion etC.etc. . He
arew our attention to the aates in UA 483/U1 1n the case or

saiwakar ana phura., SArl1  Masurkar argued that ror aii this

LN

YY/UL. UA 336/UL ana
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L U ALNO. 499/ 4UUL

approvea 118t W:;;' ¥Ar1 Bawalkar‘'s seniority dqroppea very
u

supstantiaily. M

pmitted a representation. SNr1 Masurkar

atrackea tnis

Nl

malariae\ana wit

CtlOon ana S8Statea that 1Tt was arnltrary ana

t

/ Ut any pasis. The qireCt recruits appointsd
axtﬁr TN applicant ‘are to be above nim 1n very large numpers,
SD%I Masurkar argu ~ gtatea that the appiicant naa even

epresentaa (rage Zb/)v In The covering circular aated 4u.1.4Z0Ul

.8 impugnea 11sST, tne expilanations given were daiscussea DYy
asurkar wno stated that all contentions ana stana taxqa
ssulng tnis 118t are 1l1legal and that the 1YyyYy 118T 18

i .
1pcorr T. lh exercise Ot The dalrection made DY impugnea 118tT
{

romoyion can only De done pasea on 1Yyyy seniority iist. SArl

%

(8LJ) 424/ and gusnma mMutreja vs. union Ot inaia ana others, ZUVV

SUL Case NO.4l14. 1T was argued here that 1in the 1yyy 118T, the
juagment O tThnls Iripunal was quoted ana that 18 now pbeing

)
unsettled anda executive action Or Commlssioner OI customs wnich

was 1liegal. sucn action couia pe tTaken oniy Py a Judaiciail
rorum.
1u. In UA ZY/ Or 1YYl an MY nhaa pbeen riiea DY SArl v.c.sinna

wnicn was arguea on nhis bpenalr DY learned counselr snri
.K.Mmasanda. He érguea tnat the 1interim reliler Oniy envisaged
that the 11ST 0Or year J4uul . 8nhouid not be operateda. in otner
woras, the eariier 118T could be operated ana D¥C could be nelta.
He TOOK the stana that the appilcant would not pe prejudaiceda ana
mace tnhe point that tnhe repiy TO tne Mé Tilea py the appiicant
was totally 1irrelevant. Snri Masana madae the polnt vtn&t nis
client naa a limited prayer. In that the 1nter1m reillier snocuia
pe modlried ana oraers tTo pe 1ssuea I10Or conaucting u¥C  I0or

Qlld



rYage NO. 13 Lonta. .U. A . NO., A¥Y/4AUUL !
|
Appralsers. The learnea counsel ¥Nri1 MasurkKar, repiying to the

l
argument made 1n the apove MY opjected TO Hnri sinha coming 1n

|
the VA 1n This manner. Througn thls M¥ 1T was open ror nim tO‘
|

Il1le anotner VA Or TO prejudice the aepartment 1or 1mplament1ng1

tne 11st Or_ 1Y4YY. 3 Masand ateq that ne was appllcant‘s,

junior ang ref@rred toO page 1U1 ‘0T The Paper BOOK Wnere ' certain |

P
nail 1n Kurup's case. A pieaf

onse;yétlons were | TLLHL
g !1 1

4 ! .
waé maae DY Snri\Masurkar ror fhe rejection or M¢ 44Y4/Ul.
. ! 1

Fil. The i1earnga counsel (SAri Suresnh Kumar also arguea My bdb
oI

4UU, on penair or the 1ntervenors 1n UA Z4Y/Ul, the three

persons bejng S/x3nrl  ratra HBi1Sri and bvhiiion, He argued on

51m11a3 11n@s madae pPY SAri Masana as aescriped ana similtar:

ODJGCCl?n were taken DY Snri1 Masurkar on thls MF aiso.

14. wei/ now| come to the arguments made Dy learned counsel sSnri
\5 . Kam@MUrtny who represented the appllCants 1n UA 330 O ZUUl,
ana\vA Nd/a b1 zuul. ‘Tne learnea counsel TOOK us over the‘oraer|
aatea ¢¥.1.ZUUL ana questionea tThe propriety Seniority 118tS
@s1ng aménaea, ana tnat too arter a juagment has been. rendered on
reievant points. 1T was al80 questioned as TO wnat the ldea was
1I IUrtner amenaments were TO COme@. He alieged that tnils Kina Ot
intention IOor continued amenaments on penalr oOr tThe Government
amounted to T1nKering and rollowing the juagment 1in the matter or
Kurup {supra). The Principle Or KUrup's case was appilcabie 1in
regara to date OI Promotion OI the applicant 1in these TWO UAS
also. |

1. SNr1 Kamamurtny then tOOK US OVer tne Judgments OI Tthe racts
OI The case 1n TWO UAS, and stated that Ttne appllcants were tuily
el1g1ple as per tne recrultment rules and have been -promotea on
aa-noc pas1s, ana tThen later pPromoted on reguiar pasis. ‘rhere
was no ground to Violate the principies l1ald down 1n Kurup's

ve 14
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‘8 case. tertain aetails were rererred Tto,

quest10n1ng;tn§ actlons TtTaken. Kota quota, he arguea cannot pe

>

usea 1n zuVl Iop
rererreda [/ to @
retrospectively

€ﬂ6 pre bbie in tne rinal 118t were then sougnt To he compared by
i

rBcasting Seniority w.e.r. 1Y/8 (rage 8b). He
Or 1Y8b ana stated that 1T COULQ nOT pe appllea

18 preampile 1n the new provisional 118t and

learnea founsel 1n sOme what lengthy argument and the sgtana taken

tne

latter were not avallaple 1n the Iormer.’rne Learnip'
cou”éei als0 madae tne point that there was hotnlng TO S8how tnaﬁ
pPromoyions were made agalnst COoST recovery posts, and the oniy
expresglon used was “"adgainst exlsting vacancles". He pleaded IOI.
t%ls pQ1nt peing cnecked up 1n apsence O any arriaavit regaraing
1

ODélﬂUlng 8tC.The learned counsgei Cited tThe I10i110Wlng cCase

1 |

W 1n sSupport Or nis contentions-

{a) palesnwar Lvass & Otners vs., State Oor VU.r., and onggrs, AlK
1481 $C 41. ‘ '

(o) suraj rrakasn gupta & otners vs, State or 4 & K & oOthers,
ZU0U (1) 50 BSLd 44/, L L

{C) b.y¥.Bajwa vs., Union OI india & Oothers,1YYs3 (40) BC SLJ 10Y.

IT wWas argued that the ratio itald aown was that the responasnts
were aestoppeda 1n law Irom going against thelr own TIrecords ‘anq
unsettiing mattersAor senioraty.

14, VA D4/ o0 2UUlL WwWas aiso argueawny learneda counselt snri
V.s5.Masurgar. He TOOK usS OovVer the racts or tne case stating that
the orger or 1/.9%.1YY1 was common to aill cases ana what naa
nappened that thne new chier Commissioner nad chailenged the 118t
without any justiriaple reason. LIt was ror the responaents ¢to
Snow nOW The. 11ST Or 1YYY was 1liliegail Or rraauient Or was drawn
up Py not roliowing tne correct procequre. Lt was argued tTnat
upto 1.1.1Y4%1, tTne 1YyYy 118T 18 sacrosanct. 7Tne oraer or CAYl 1n

"10
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|
Kurup's case was not chaiienged and nence rinaiisea tne 188“68!

that were SeTtled. NOW 1n the ZUUul 118TS8 namely darart ana :1na1!
i

118STS aated 49.1U.4U0U and £%.1V. 400U %.I.ZUUl ‘respectively tnei

, : l
also peing changeda as petween rinal 118t

aate as on “1.1.Z0Ul"

4
ana provisignai 118T. TN8 learnea couynsel stateda that tne pasic |
" / ~ -

e /
argument in T S/C&SG wlii\aisoDe the 8same a8 maae DY nim 1n!

gariier UAS ZY/)ul ana 499/V1.\ He Staveda aaqaitionai case laws as |

|
|
,

la Customs Appraising vUrricers: AsSsOClation &
0gners ) /8. union or inala & vtners aeclaea on
Ul\.14.4VU0U DY the Mumpal Bench or tnis ‘‘fribunai.

Kuara/ xumar sain & Utners V/S. union Or inala & vthers
Keportea at 4UUU (&5) SCC 49, : :

Suknija & vthers v/8., union Of ihala & Uthers
Keporited at 1YY/ (b) SCC aub,

nan ready v/s. K.A.A. Charies & uthers ascidaed by
Supreme COUrt reported at 4UUL (4) SCC 433,

(V) V. Y. Bnrivastava & uUthers v/8, state or M.F. & others
. reportea at 1yvo (/) sCU /oYy, -

f%. The case 1n VA 4/4 Or ZUULl was arguea tror résponaent no.v
PY learnea counsel Snri AsSnoOK bnamija. He stated that responasents
no.> was not a party 1n'nurﬁp's case and nence the case 18 not
applicapie 1n entiretyon tacts explalned on ratio as per facts
(15Cl0Sed. IT was argued that 1n Kurup's case three bUPCS WwWere
consiaered namely 1y83, 1Y54 anda 1452 wnereas the present
appiicant was consiaered 1n the present LPYC GI 1Y8/. He TOOK
éupport ITOmM TNe CasSe law reported at ALK 1356 5C bY TO make thne
point tnat statutory rules prevalii . Oover the executlve
lnstructions, He went on to say that the oraers ot appointment
were aa—noc. ana  provisional and not regular ana tnls'was not a
reguiar promotion and nence 1or tne present appiicants, racts
have to pe gone 1nto arresn ana total reiiaplilty or Kurup's case

~

o'olo




et

.

rage NO. 1b conta. .U.A,NO. ZYY/ZUul

cannot pe maas. |rTne pPromotion or appiicants8 was cieariy in

ne recruitment ruies ana were 1in IGXCGSS.

onsiqereda only against regular posts.

1lv, n the aspect oOr vVviva-voce taken Dy tne

. bovernment, the learned counsei shri bnamilja stated that &s the

|
LOST Kecgvery PosSt was a Temporary piank, adnoc promotions were

roitliowea nily 1ror one year and that the vepartment Or POSts8 anda

that CoOST Kecovery rFosSt naa peen counted ror cailcuiating

eli1gipi1 Y IOr pPromotion and adnoC promotions were wrong. The

hearnea jcounsel repeatedly made the point tnat racts Or Kurup's

€Cage woyld not apply 1n present case and Only the ratio woulda

Tnere was no narm in rectirying the (1St when aeserving
t

representations were made., 1Tne Iroiiowlng case law was CIFGQ [0}’

learned counsel snhri1 vhamija.

{1) br., Anuraana boanl & vthersg v/s. Municipail UOIpOT&thHC?E

jjelnl & UTNBrs reported at AlR 1YY8 HU 4UY3.

{11) e pireCct Kecrults <(lass-il kngineering  viricers:
AS80C1lation & vtnhers reportea at ALK 1YYV 5C 1bU/.

{111) Kesnav Chandra Jos8ni V/8. UuUnion Or lndla reported at
AlK 1YYl 8C L4,

{1iv) C. K., Anthony v/s8. B. Muraieeqnaran reporteda at
ALK 14938 (b)) HCC bJu.

17, in VA J4b/U1, SNr1l Anli Kumar ;ntervenea on penair oOr
responasent no.o, ne madae TWO generai points the rirst regaraing
seniority 118t Or 4Uul ana the second to state that tne prayer 1in
Kurup's ca38e was one 0or ad-noC appolintment snouia not He taken as
regular appointment. kxpounding on tne above ne statea that
Kurup's Case dl1d not asses8 racts Correctly and the iaw 1ala aown

’\ 0»01"

egrapnsvcircular at page L¥U Or UA £YY/U1 maae tThls poidky

*
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py Tne HOn'Dle Apex Court was not taken 1nto consiaeration nence
1T COould pe regaraea as a judgment per incuriam. The onus 18 On
intervenor to prove n1g point. Further he statea that the bre

notes regaralng vacancies was not the gospel Truth ana ttne

ould pe consiaersd. WwWrong racts were piaced

i
|
|
|
|
|

vacancy register
perore the vre correction can be maae. He aiso madae tne}

I tThe applilcants 1n Th1S UA Were party 1n{
Wil UpP NOW 1N 4UUL Was mparcial. |
recoraed as 1n personam as 1T was not a:

1 Cﬁ 8 IOr all alige. The learned counsel stated thAat Writ,

1as\ been riieda 1in the Hign COUrt ana -1Tts8 aamission

Anna ratil & Anr. Vv/s. state oOrI Maharasntra & Urs.
reporgeda at JT1T 1Y¥s (/) 5C 213, The iearneda counsel sSnhri Anli
Kumar then cited tne racts abpout responaent no.», SAri A, K.
runalr, stating that an appeal was made and that cailculations are
C!kally wrong. Tne <Cnier Commissioner fad rouna ralse counter
into 1T and change 1T 1nto present oraer,. Hence ttnere was
notning wrong 1in tnis,

18, - Snrl G.s.waila had aisoc sougnt at tne time OI S8tart. ot

argument TO 1ntervene IOr 4lrect recruits 1n Salkar and D1X1T's
case namely U.A.NOS. ZYY/UlL & 4/4/UL Trespectively.' He was
aliowed tThe 11Derty OI arguments on the eXpli1ClT unaerstanaling
ThAat he would not rile any papers Oor any written pleaaings as he
naa aamittedaly come at the last stage. He argueda Tthat at [1rSt
there were two Sets Or applicants namely the Iirst Set belng

salkar ana ppuri etc. in Kurup's cCase ana the seconda setu

represented tne new appiicants vig-a-vis Kurup‘'s case. 1t was
arguea that quotas were rixed and tnat $eniority couia pbe grantedq

---16
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Oniy 1r the promotionswere within the quota. In D1X1T'B case 1T

was argueda Dpy learnea counsel tThat people nad peen promoted

outsiae the gquota ' Kecovery |(ex-cadare post). Tn1s
question . Wa berore tne earlier bencn ana there 18 no
rinaing on tni He sougnt The support oOr the ratio 1n

A.N/sengal's case TO mMake tThe point that outside tne caare
appointment cannoet pe counted 10r Seniority. A.N.¥8hgal V8.

sneor (1Y¥s SCC (L&Y) ©/2). The learnea counsei also sougnt'

argued thay tnhe applilcants were Iruily eilgible as per recruitment

runes evej tnougn promotea ad-noc S1nce tThey were reguiarly

ana. TNAt the order 1n Kurup's case had already daecided

‘the principles on all 18sues ana 1acts. 1Tne learnea counsel

charged tne respondents with trylng to circumvent the judgment 1in .
Kurup s case. He argued that The rota quota principile éoula not
pe used 1n the year Zuul Ior recasting sSeniority Ww.e.rI. EETICE
Learned counsel sougnt TO d{epena on the case Of suraj rrakash
supta (Supraj anda the judgment 1n the matter or salesnwar uaséps.
$YTate Or UTtar rraaesn (ALK 1Y¥l SC 41).

1Y, Arguing TtTne case IOr the Tresponaents tTneir 1earned
counsel SnNrl Kege I1rst went 1nTo tne aetalis or the creation Of
pOSTS On TNe COST recovery cConcept. He TOOK us over page 144 ot
UA NOS.4/4, and maae tne polnt tnat COST recovery post are not
part or strengtn OI cadre. LT was asserted Dy learned counsedi

10T responaents that CO8ST recovery posSt are not part or strengtn

01 the caare. r'ne eariler seniority 118t 1nciuding tne 1YYy

'senlorlty 11ST was darawn up arter taking 1nto consliaeration tThe

COSt recovery . post. He Trererrea TO The sSnankar rrasadq case
qeciaeda by Hon'pbie sSupreme Court tor sSupport,. ‘The 1earned
counsel aiso rererrea to Tne tresn arriqaavit 1rilea DY tne

.
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{
responaents arter opportunity was arroraeda 1or tne same regarding

The COoSt recovery post ana Took us OVGf that arriaavit to assertc

Tne apove argument.

FAVN SNr1 Kege ated that the 18sue 1n ' Kurup's case was a

l1mitea one nafmely \wnether ada-hoC Service was to be countea or

i

ve 1oiliowda tne juagment. The daates were counteq

argyea that CosSt recovery post wili r1gnt1ﬂ

6 exC\luaeda Ior aetermining the quota position. uUn tnl%

|
elr at length seekKking to Jjustiry the action oI the

i1n the 1lmpugnea oraer. T was also allegea that the

pasis ne
responaents

] |
Tana oI the responaents regaraing cost recovery pos8t was noq

§

properly gountered py tThe appiicants. L8arnea counsei TOOK u?

ara 14 oI the Kurup's Juagment to make Nnis points.

1T can pe seen that Since there 18 a ralr numper fﬁl‘
airrerent counseis representing tne appiicants 1n dqlrreren
cases, private respondents and 1ntervenors, apart Irom <th
fQSponaeﬁts. vetalled pleadings have peen made, botn 1in wr1t1nL
ana especially 1n oral arguments. 1h ract the arguments lasteq
over a numper Of daays. ~1nese pleadings have peen recoraeda 1in
aetail by us, apove, and nave bpeen carerully consiaerea, even
tnougn eacn one ot them may not pe separateiy dlscussea anead|
All The 1mportant papers have been gone througn anda tne case 1aW
Cited 1n Support oI thelr arguments DY AlIrerent Counsei nave
peen also sSeen even tnougn eacn one may not be taken up ror
mention.

44, ne applicants in these Cases WwWnNo are promotees are

aggrievea because OI the change 1n the seniority 118T whicCh nas
peen modalriea TO tneir daisaavantage, ana as they allege, very
supstantial d«lsaavantage, DY tne 1mpugnea oraers, slnce the

4 « v 4V
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poOsS1tTion or sevsral appilcants vis-a-vis

- th® eariier seniority
118t o1 b.d.}?yy nicn was eariler neia vaiid. |

tne polnts tThat 1mpOrtantiy Comé 1into

|Sequence to the 188ues Considereda anda daecided

peen rererred To tTime and agaln py learneda counsel on all s1lqaes

in tnet arguments taking or course dairrerent 8tanas whiie /

pPResent 3 were peing neara.

| ~
an I1rst tnhning that 18 seéen 18 that arter Kurup's cCase

was \89&}00Q in 1998 ana a geniority 118T pubiisned
Therearter,some €1gnt Or nine montns eiapsea tnereaiter, when a
reviseq drart Seniority 118T came TO bhe 183ued aated 45.1U.4U00U,
1he 11ST contains the names OI 1441 persons who couira pOSSlDiY De
arrectreaq. It 18 also TO pe noteqa tnat a time Or aDOUt 39 fg§Y§
were proviaed to riie objsections. siven tThe 1act that
c1lrculation would have taken some days and the very targe numner‘
0or persons 1nvoived, this Tlime certainly appears to pe snort
espeClally considering tnat certain major changes 4nave. taKen
place 1n seniority line-ups. He that as 1T may, tnlsnls oniLy one
Oor tne aspeéts apout tnhnis 118T.

49, 'ne responaents state that minor errors nad crept 1in 1n
TNe 118t OI ¥.J.1YYY ana that representations naal peen receiveda
in the aqaepartment. IT 18 also Stated tnat the 118t Or 4¥.1.40VU1
wnicnh was later 1ssused as tThe 1I11nal 118T V18-a-Vvis tnis
provisional 118t Or 45.1VU.4UVU 18 Dpeing rurther amendaea as

representations are belng recelived. Thlis Wwas repeatea Qquring

A Oﬁ.zl
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arguments. Tn1s 18 a polnt that nits the eye 1lmmedalately as 1T |

18 contrary to alil rulies ana law reiating tTo rinatisation Ot

- 8Seniority 118TS. ynce a provisional 118T 18 18sued, ana 1T 18

Iinaliseda arter consi

|
ring atli opjections 1t attains a 1I1inality
!
1
|
\

. Iresn provisionail 1187y has to be 1ssued, iresnh objections 1nv1tea|

ayter conslaering these opjectlions. rroper{

ana aecisions Ken,

to Ne gilven ror opjections. <Thls Kind oI stana,tnatg
2 [
7 ; .

‘ojecuons recelved arter tne pubi1sning or tne rinat 118t can|
, ‘ _. |

k)
|

, _ |
</alSO pe c,angea 18 toTally against faw and we a0 not nave tnej

S11gnt§sSt NES1TATION 1n calling this an 1ilegai action. 1t 18|

sur

3
1
Ed

LeT us rurtner see Tthe reasons that nave peen aavanceda

this action 01 changing the 11iSt Or ¥.J.1YYY., 1T 18 St&t@@

representatlons' have peen recelived ror one,ana ror anothner

That

éélStaKeé nave peen rounda to nhave crept 1in, 1n 1rinailising the llSﬁ
Oor ¥.3.19YYY, 81lnce large voiume O WOrK was 1nvolved. 1nh ract a?
one s8tage, the argument taken 1s that tnls chnange was necessar#
1I The O0raers 1n kurup's case were tTO De 1olLiowea 1in Lefter an&
1n Splrit. Kven dgranting that such a thing 18 11Kely, the whole
tning has TO He changea py 10110Wing proper ruies aiiowing
surricilent time TO all concernea especlally sinCe major cnanges
are 1nvolved anda more 1importantliy arriving at a 118t which nas

Iull rinaiity. +1ne rinal 118t certainly cannot Da'cnangea mereLy

on the hasls OI continusg opjections on the pasis or
appplications coming 1in wlth reterence to the provisional 118T.

VAR vne Or the Stands taken on penalr Or the learnea counsel

representing the 1nterest Oor the airecCt recruits was that Kurup's

o dd




conta. .U.A,NO. 4YY/4UU1

tnat this was ali. Thererore, 1t

was contenaedq, tﬂat peyona tﬁls, there was no otnher aecision. we
{

r gplng tnrougn Kurup's case that SUCH a
I
n a pivision Bench Oor tTN1S ‘Tripunal

are not

r/lfarrow view dan pe taken \wn

4

/went (t\\rougn
3 .

a concrusion

l# Iacts ana law rela%ea TOo tne supject ana came to
!
xnere all tness aspects were beiore 1t.

i

45, \;ne matter regaraing cosSt recovery posts nas peen
1ssuea ar great iengtn.ws nave gone tnnpugn the cCircular qag‘p

S0.1.,4U01 and also the Kurup's case. we have also seen such

e
.

are avaliaple regaraing The eariier perioda ana

f*leﬂ and 1t 18 d1rricult toe pe convinceda tnat a Cleér'
j}SGDlOrltY can pe arrived at DY 8aying that Thne rresn
senioritcy 11St 1S relatapie to the cause and ©IIect Or the COSt
IGCOVGrY post .aSPGCC. ln any case the 1sS8ues8 alreaqy aecliaeda py
tTne Iripunal 1n Kurup's Case cannot pe reagitateda nere.

AN Al argument was made TO The 811eCt DY Onhe 0Or the isearned
counéel TNAat 11 there were any errors apparent 1n nurub's c&?ﬁ
They couia pe corrected. BY no Stretcn or 1ma91naf10n can tne
cnanges 1n sen10r1ty prougnt apout by the TWOo 1mpugnea 118TS8 66
caiiea'as 8rror apparent, vige r1luctuations and cnanges are
prougnt apout ana such changes cannot go undaer tne garb as an
aCthﬁ merelLy to COrrect errors apparent.

Ju., in view OorI thne ailscussions apove, we §66 justirication 1in
ariowing ati the U.AS, All 11Ve U,.AS. bearing NO8. 4LY¥//4UUlL,
ZYY/4U0L, 474/40UL, D41/40U1 ana 33b/4UVUl are nerepy aliowed 1n
That the respondents are nerepy directeda not TO operate tne
impugneaed senlorltyvllst 1ssued vide clrculars aatea 4%.Ul.4uul Or

$8niority 11sST 1sSsued vidae oraer aatea 45.Ul.40UU, in case

VA
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(H. N. BAHADUK) - , 4 (BLIKENDKA DIKSHLT)
MEMBEK (A). , V1CK-UHALKMAN,




