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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH, MUMBAI.

ORIGINAL APPLICATION NOS.279/2001.

Dated: 08.08.20001.

$.B.Deshmukh "~ Applicants.
Smt. S.Deshmukh Ghate Advocate for
Ver#us
Union of India & Anr. | Respondent(s)
Shri V.D.Vadhavkar, for Advocate for
$hri M.I.Sethna. Respondent(s)
CORAM

Hon’ble Shri Justice Birendra Dikshit, Vice~Chairman,

(1) To be referred to the Reporter or not? Ves, »efeved .

(2) Whether it needs to be circulated to

other Benches of the Tribuna]? ne

(3) Library. No .

A.éu;vﬂ’

(BIRENDRA DIKSHIT)
VICE-CHAIRMAN



CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH,

OriginaT Application No.279/2001._

Wednesday. this the 8th day of August, 2001.

Shri Justice Birendra Dikshit, Vice-Chairman,

S.B.Deshmukh,

Gut No.139, Plot No.64,

‘Laxmi’ At: Satara Parisar,

Chatrapati Nagar,

Aurangabad. ...Applicant.
(By Advocate Mrs.S.Deshmukh Ghate)

Vl

1. The Union of India,
through Respondent NO.2,
The Secretary,
Ministry of Finance,
Department of Revenue,
North Block,
New Delhi - 110 001.
2. The Secretary,
Ministry of Finance,
Department of Revenue,
‘North Block,
New Delhi - 110 00f1.
3. The Commissioner,
Central Excise and Customs,
N-5 Town Centre CIDCO
Aurangabad. . .. Respondents.
(By Advocate Shri V.D.Vadhavkar for
Shri M.I.Sethna, Counsel for Respondents).

ORDER (ORAL)

8hri Birendra Dikshit, Vice~Chairman.

The applicant 1is working as an Assistant Chief Accounts
Officer in the office of the Commissioner, Central Excise and
Customs, Aurangabad. He has filed this OA claiming that he has
been given additional charge of Chief Accounts Officer (in short
“CAQO") w.e.f. '1.2.1996j that Commissioner, Central Excise and
Customs, Aurangabad made recommendation on 27.10.1999 for
considering the‘ claim ofvapp1icant under Fundamental Rule 49(1)

as he 1is discharging the duties of a higher post
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in the same 6ffice, which was turned down by the Secretary,
Ministry of Finance, New Delhi. The order of Ministry addressed
to Commissioner, Central Excise and Customs, Aurangabad
(Respondent No.3) is as under:

"I am directed to refer to your Tetter
F.No.II/29(D)/36/84/HS/10905 dt. 27.10.99 on the above
cited subject and to clarify that prior sanction of the
Central - Government 1is required to be taken for
appointment to held additional charge of duties of higher
posts under FR 49(I) and also commissioner of Customs and
Central Excise is not competent authority for such
appointment. Therefore, the proposal made at this charge
is not found acceptable. However, the post of Chief
Accounts Officer willbe filled up as soon as the panel
for promotion to the grade of Chief.Accounts Officer is
received from UPSC."

The applicant further claims that he has been declared as

Controlling Officer under the provisions of S.R.191 for T.A.
claims of all group 'C’ and ‘D’ officers attached to. the
Commissioner Headquarter Office at Aurangabadg, and therefore,

y)
8.4,1997 for Honorarium - due to which, the - respondent

being entitled for additional remuneration. he represented on

Commissioner, Central Excise & Customs, Aurangabad reéommended
his claim under FR 49(1) for honorarium on 27.10.1999; that the
applicant is sti]] handling the additional charge of Chief
Accounts Officer from 1.2.1996 without any additional
remuneration; that the claim is turned down for the reason that
Commissioner 1is not the appropriate authority for appointing
applicant as CAO; that for the fault on the part of Chief
Commissioner of Central Excise and Customs, the applicant cannot
be made to suffer; that in a similar matter, the authority
earlier did givg sanction to one S.L.Naik, Assistaﬁt Chief

Accounts Officer on 8.12.1992, who handled additional charge of
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CAQ; that the applicant has been discriminated _by denying
honorarium; that for the above stated reasons, the appliicant has
prayed for a direction to Respondents to pay honorarium at the
rate of Rs.S,OOO/- per year or officiating pay in view of holding

the charge of CAO w.e.f. 1.2.1996 with allowances admissible as

per Rules.
2. " .The c1aim of the applicant has been contested by the
respondents by filing written statement. It is relevant to

mention here that in para 1 df written statement, respondents
‘have stated that the affidavit is being filed only for limited
purpose of opposing admission. Shri V.D.Vadhavkar appearing on
behalf of Shri M.I.Sethna, Counsel for Respondents,has stated
that this affidaQit is the only written statement and no other
written statement shall be filed and'therefore, the Court can
proceed in the @atter on that basis; .The case set-up by
Respondents 1is that Pay and Accounts Officer,‘Centra1 Excise,
Aurangabad was ‘consulted 1in the matter, who opined that
honorarium cannot be sanctioned; that his case was recommended by
PAO under F.R.49(1) for grant of additionatl pay and therefore,
the office of Commissioner Central Excise and Customs, Aurangabad
recommended the métter to the Ministry of Finance; that the
Ministry of Finance turned down the recommendation on thé ground
that the Commissiqner of Customs and Central Excise, Aurangabad
is not competenﬁ authority for appointing applicant to hoid
additional charge of duties of higher posts and therefofe, the
proposal s unaccepﬁab1e; that so far as the case of.S.L.Naik,
Assistant Chief Accounts Officer is concerned, he was holding

additional charge of Chief Accounts Officer for the period from
S ‘ - e 4,
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1.8.1990 to 31;10.1992 on the sanction of Commissioner as Head of
the Department, wherein the. honorarium was of Rs.1400/- for
working for 8 months, Rs.2000/- for 12 months and Rs.900/- for 6
1/2 months; that the Commissioner did not grant honorarium of Rs.
5,000/per year; that the PAQ, Central Excise, Aurangabad did not
agree for sanction of honorarium 1like that of S.L.Naik and
therefore, the bepartment could not sanction honorarium tb the
applicant though applicant was holding additional charge: that in
view of said circumstances, the applicant is not‘entit1ed for
honorarium of péy of higher_post.
3. The 1learned counsel for the applicant argued that the
applicant 1is not at fault so far as want of approval by Ministry
is concerned. He contended thgt applicant has been discharging
the duties of higher posﬁiﬁ;uTI knowledge to Respoﬁggﬁigg;nd
therefore, the applicant is entitled for honorarium at the rate
of Rs.5000/~ per year or for officiating pay due to holding of
charge of higher post w.e.f. 1.2.1996, the date on which he took
over charge and. started discharging duties of higher post. This
has beeh vehemen;]y opposed by CoUnse] for Respondents Shri

V.D.Vadhavkar on the ground that in the absence of sanction by

competent authority, the applicant is not entitlied for

honararium,

4, It is not in dispute that app11cantvis discharging duties of
Chief Accounts foicer since 1.2.1996 but during arguments
Learned Counsel for respondents contended that applicant was not

assigned all the duties of higher post. According to Learned
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Counsel for Respondents, the duties of Chief Accounts Offiéer
assigned to applicant vidé order dt. 17.12.1997 are in following
words :

" The Chief Accounts Officer 1in this Office is
delegated with the powers as under.

(i) In exercise of the powers vested in me under
S.R.191, the C.A.0. 1is hereby declared as ‘Controlling
Officer’ for the purposes of T.A./Tr.T.A./L.T.C. in
respect of Group 'B’, ‘C’ and ‘D’ Officers inthis office.

(ii) By virtue of his being the ‘Controlling
Officer’ as at (i) above, the C.A.0. shall also be the
sanctioning authority of the claims for Tution Fees,
Children Education Allowance and Medical reimbursement
claims of Group ‘B’, *C’ and 'D’ officers in this office.

(iii) The C.A.0. is also authorised to exercise the
powers under Rule 3 (1) (c) of the C.C.S. (Leave) Rules,
1872 1in respect of Group ‘C’ and ‘D’ Officers in this

office, subject to the condition that the.period of Leave
appiied for is not more than 60 days."

Respondents’ Learned Counsel has pointed out that the duties
assigned by the ‘Commisioner are 1imited to all types of T.A.
claims of Group 'C’ and ‘D’ and applicant 1is sanctioning
éuthority to claims relating to tuition fee, childrens allowance,
medical reimbursement and LTC claim etc. of Group 'C’ and 'D’
Officers attached to the Commissioner’s Headquarter, beside being
sanctioning authority of leave of Group 'C’ and 'D’ staff and is
to attend all item of work which are being handled by the present
CAO. He was decﬁared as Controlling Officer for said purpose.
The said arrangement was directed to continue till a regular CAO
assumes charge. The documents on record show that applicant
applied to Commissipner Headquarter on 8.4.1997 requesting for
sanctioning honora}ium for holding charge of CAO and attending

the work as Controlling Officer. The appliicant has also filed a
B .OSTIr «..6.
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letter of Under Secretary, Ad.II (A), Central Board of Excise and
Customs, New Delhi which also shows that the request was made by
appiicant on 8.4.1997 for sanctioning honorarium under
Fundamental Rule 46(b) for attending the work of CAO upon the
retirement of regular Chief Accounts Officer. He also made
representation dn 8.9.1999 which indicates that applicant had
been asking for honorarium since 1997. It is apparent from the
letter of Commissioner Customs & Central Excise dt. 27.10.1999
(Exhibit A-4) that the applicant was directed to attend all work
handled by the regular Chief Accounts Officer by Establishment
Order No. 10/1996 dt. 31.1.1996 till a regular Chief Accounts
Officer assumes charge. The Commissioner has referred to opinion
of PAO, Aurangabad in that letter who appears to have advised
that no honorarium can be sanctioned to applicant as per GOI
Decision No.1 issued from F.No.S-VII.R-I/30, dt. 3.9.1930 under
FR 46 but the matter can be taken up with the Ministry for
sanction of pay as per provision of F.R.49 (i) relating to
combination of appointments. The Tletter indicates that some
Officer was posted as CAO on 16.12.1997, who did not take charge.
It is also admitted by Commissioner in said letter that the
applicant is holding charge right from 1.2.1996. 1In this matter
the Commissioner did recommend for grant of additional pay as per
provisions of F.R. 49(1) and requested for conveying Ministry’s
approval at the earliest. Despite said letter of Commissioner,
the Respondents 1 and 2 did not care to post any one else as
Chief Accounts Officer though they had full knowledge that the
applicant 1is discharging duties of higher post since 1.2.1996.

5. It is admitted to respondents that applicant is still working
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as CAC discharging the duties of a higher post and no CAOC has yet
taken charge of the said post. Despite full knowledge that
applicant is dfscharging duties of CAG, the cTaim. of applicant
has been rejected by Ministry of Finance.

6. It has not been disputéd by applicant that Commissioner is
neither sanctioning nor he is competent to exercise the powers of
Rule 49(1) to pay for working on a higher post andv it reguired
sanction DfICentra1 Government as the post 6f CAO is a Group ‘A’
post. But, sovfar as the applicant before us is Cohcerned, wWe
cannot ignorea the fact that the Respondents had full knowledge
about discharging of duties of higher post by applicant against
which they did not object. They were supposed to object against
appiicant’s such functioning' if they did not approve the
arrangement after knowing about it.s They neither objected nor
ook ahy decision despite knowledge of the fact that applicant
vwas directed ‘to diséharge duties of CA0O as mentioned earlier.
When the Respoﬁdents did not object and allowed appiicant to
worﬁand admittedly he is still working and discharging duties of
higher post then the authority competent to sanction such an
arrangement cannot be allowed to say now that he did not
sanction. The respondents are still taking work from applicant
gespite the fact that he has been working for last 5 1/2 years,
and it was fcr:Secretary to see and take steps so that applicant
was not being‘made to discharge duties of higher post for such a
long time)if he was not to be paid. Here, except assignhing the
reason that ﬁhe commissioner is not competent to exercise power

under Rule 49(1) to pay applicant for working on higher post, no
Boomr o " ...8.
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other reason has been assigned by respondents for not payfng
applicant. B
7. Respondents Counsel during argument has accepted that the
applicant is still ‘discharging the duties of CAO; The Finance
Ministry accepts in its letter dt. 27.1.2000 about Commissioner
being not competent to appoint appliicant for working on higher
post, but tﬁey neither stated as-to why ﬁhe Respondents ﬁgﬁégggééf
some other arrangement so that applicant could be relieved from
discharging: duties of higher post ear1gnnor it hé% stated as to
why the approval has not been granted in respect of applicant for
working and - discharging duties of higher post;‘ Asking an
official to work and discharge duties of higher post vet not
paying him despite Rule 49(1) is nothing but ‘begar’ and
exp1oitationi Thus, it is to be held that respondents are have .
not been fafr to applicant by withholding the decision in respect
of applicant’s claim.

. 8. The question which arise for consideration under such
Circumstanceé is if applicant can get any relief when the
COmmissidner, was not competent to appoint him to work and
discharge duties of higher post of CAO. I have already observed
earlier that the respondents being fully aware that applicant has
been working and dischérging duties of higher poét. He was
allowed to work and has been discharging duties for the Tlast 5
t/2 vyears with fTull khowWedge of competent authority, the
Secretary to Union of 1India in Ministry of Finance. The
competent authority despite said knowledge did not appoint any
ohe po work .and discharge duties of CAO, that ‘toc despite

applicant’s claim and even filing of this OA.: In such

porelC | o L..9.
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circumstances, the Respondents cannot be allowed to take undue
advantage of getting work done without paying as per rules, where
competent authority is supposed to order in view of FR 49 (1).
It is hnot a case where all this wentvon without knowledge of
Central Government, the sanctiohing authority. The circumstances
are such that they lead to conclusion that there was implied
approval of respondent, Secretary of Finance, to what was ordered
" by Commissfoner. Thus, it 1is a fit case where principle of
estoppel and acquiesce agaihst respondents come into play and
thérefore,ﬁ on said principle, respondents are liable to carry out
their obligation under Rule 49(1) by paying applicant for working
and discharging duties of higher post. Thus, my conciusion is
that the applicant is entitled to pay of higher post under
Fundamental Rule 49(1) and the application .is 1liable to be
allowed.

9. For the above reasons, application 1is allowed and the
respondents are directeﬁ to consider the entitlement of the
app11caht Under F.R. 49(1) for paying all emoluments of h{gher
post of CAO to applicant in the T%ght of above observation and
consider applicant’s such entitlement ti11 he works and
discharges duties of higher post. The~app110ant will be entitled
for difference of pay, DA and all other emoluments as arrears
w.e.f. 17.4.2000 i.e. dne year prior to the date of filing of
the OA which is to be madez;in accordance with Fundamental Rule
49(1). The Respondents are further directed to give effect to

this order within three months from the date of receipt of
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~

_10_
certified copy of this order by Respondent No.2, The Secretary,
Ministry of Finahce, Department of Revenue, New Delhi. There

shall be no order as to costs.

e

(BIRENDRA DIKSHIT)
VICE~-CHAIRMAN



