CENTRAL ADMINISTRATIVE TRIBUNAiL {
MUMBAI BENCH

Dated this the 28th day of March, 2002

0.A4.925 OF 2001

Tulshiram Shidu Jagtap,
Ex~Mazdoor , T.No.1925,
Central Yehicle Depot,
Dehu Road, Tahsil Haveli,

District Pune.

R/0 Bhekarail MNagar. Dhamal Vasti,

Baban Mugaji Dhamal Chawl,

Fost Fursungi, Tahsil Haveli,

Distirict Pune.

{By Advocate Shri J.M.Tanpure) - @Applicant

Varsus

1. Union of India
through the Commandant,
Ordnance Depot,Fort, allahabad.

2. The Commandant,
AFY Depot,
Kirkes, Pune.
(By Advocate Shri R.R.Shetty for
Shri R.K.Shetty ) - Respondents

ORAL ORDER

By Hon’ble Mr.B.N.Bahadur, Member (A) -

When this case came up for hearing today, the learned
counsel tor the respondents stated that although the reply has
not yet been ftiled, the matter can be disposed of on a légal

point since he contended that this 0A in his wview is hit by

AL
principles ofres judicata/constructive res judicata / the
provisions of Order 2 Rule 2 of the Code of Civil Procedure.

2. 1t have heard the learned counsel for the applicant Shri

J.M.Tanpure, and also Shri R.R.Shetty for Shri R.K.Shetty,
learned counsel for the respondents) only on this point. The
arguments were made with reterence to the Jjudgment of this
fribunal in 04 850/93 ($hri T.8. Jagtap ¥s. Union of India &
others) decided on 13.10.1995 {Exhibit =~ A-4). The learned
counsel for the applicant Shri Tanpure argued that the matter is
not hit by principles of res judicata as what he is now arguing
tor his pension in teims of CPRO 58/72 (Copy at page 8) whereas
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whatlwas asked for in the earlier (0A 850/93) was tor counting of
his service for pensionary benefits rendered by him w,e;f.
13.3.1948 to 30.6.1969. Thus, he claimed that the principles
contained in Section 11 of the Code of Civil Procedure do not Qo
against the applicant’é case. 0On the point of \cﬁnstructive res
judicata also we will bave to examine his case with reference to
the same judgment i.e. in 0A 850/93 (supra). Sﬁri Shetty stated
that the matter is indeed hit by the principles of constructive
res judicata and the contents of Order 2 Rule 2 of CPC.
3. I have gone through the judgment made 06_13.10.1995 by
this Tribunal and find that even though oh a technical view the
matter may not be hit by princples of res judicata as set out in
Section 11 of CPC, it_was certainly incumbent upon the applicant
to come up with all his pleés alternative or othérwise when he
tiled the earlier 0A 850/93. His case 1is certéinly hit by
principles of constructive res judicata and the contents of Order
2 Rule 2 of the CPC. I am theretore not able to allow this 0A,in
view of this clear legal intfirmity. It must however be mentioned
thaf the administration itself is not‘bound by these princples
and it will be open forthe applicant to pursuade the respondents
that he 1is indeed eligible to the benefits he seeks on the
particular merits and facts of hig case. S$ince however the case
fails on an important legal grounds, I am not giving any
directions on this count. |
4. The 0A is therefore dismissed with no order as to costs.
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, CENTRAL ADMINISTRATIVE TRIBUNAL
. MUMBAI BENCH

s 22002 IN LA Mg 92572001

Oated thls Thursday, Uhe 200hH day of June, 2002, -

it St re e e poir St s waSs e

CORAM Hon *hie Shri 8. N. Bahadur, Member (A).

Julshiram Shidk Jaglsp - : ) - Appd fearnt.
MERSUS ‘ !
Union of India & Olhers . Aespondenis.

PRLBUNAL '8 ORDER ON CIRCUHLATION -«

rhis I & feview FPelition bearing No. 2372002 Filed wilth
regard to the Judgement made In 0.4, No. QRE/2O0K.,  FE Is Filed
by Original aApplicant. A carelul par‘u‘s:&ri of the Review Pelilion
shows Fhat the Appliicant Is égg}f‘z’&*v&*& at the dismissal of Lhe .
oA, on the ground of Its being hil by Lhe pr‘i’mu'pjé*s ol
constructive res Judicala. He siates Fhalt Respondenlts were
suppesed Lo File Wrillen Stalemen L and Fhus, the Applicenti’ s
advocate was taken by surprise. This is hardly & poind Lhal oan
be argued in & Review Felition. The Issue regarding  res-
Judivata/eonstructive res Judicats Is 4 purely legal issue and
fhere s no reason why Uhe Applicant’s counsel, who has come Lo
the Court rul j;v knowing his case, should be ;'a'frer:r by surorise  or

be Cconfused or puzzled”.

2. well, as the applicant may be &ggf"f&v&cf by fﬂé order made
in the O.4., the remedy does nol lie z’r; coming wp Ifn & Heview
ﬁ'-ésé‘fifmn. Iy lies elsswhere. Sinee no errors dpparent on Lhe
Face of record have been made oul fn the o.a.,. Lhe K '*vf&w‘

Seffion deserves o be Jdfsmissed and is accordingly A smissed.
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