CENTRAL ADMINISTRATIVE TRIBUNAL, MUMBAI BEMNCH
Of No.213/200L1
Mew Delhi, this 12th day of September, 2001

Hon®ble Shri Justice Birendra Dikshit, vC(J)
Hon’ble Shri M.P. Singh, Member (&)

N.3. MNikhare, IRSE
Dy. Chief Engineer (Safety)
Western Railway, Churchgate:
Mumbai ' .. fpplicant
(By Shri M.S. Ramamurthy, fdvocate)
VETSUS

Union of India, through
1. General Manager

Western Railway

Churchgate, Mumbail
2. Secretary

Ministry of Railways -

Railway Board :

Rail Bhavan, MNew Delhi - .- Regpondants
{By Shri V.3. Masurkar, Advocate)

ORDER{oral)
By Shri M.P. 3Singh
Heard the learned counsel for the applicant at length

as alse the counsel for the respondents. fpplicant’s,
working as Deputy Chief ECngineer, Western Railway,
challenge in this 0A is to the Memorandum dated 4.1.2001
proposing to take action against him for dismissal from
service under Rule 14(1) of Rai;way Servants (D&M) Rules,
1968. This Memorandum is consequent to applicant’s
prosecution by the Court of special Judge, CBI/Mumbai on
the charge of demand of a bribe éf Re.1,00,000 from Shri

ashok Shah for processing the file for granting Mo

Objection Certificate from Railway for the proposed
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residential developmént on Plot No.228-233 at Virar. The
Court convicted the applicant on 9.10.2000 under Section 7
and Section 13(2) read: with Section 13(1)(d) of the
prevention of Corruption aAct, 1988 and sentenced him on
5_10.2000 for three years rigorous imprisonment and fine of
Re.1,00,000 under Section 13(2) read with Section 13(1)(d)
of the PC act, 1988 and in default to undergoc further
rigorous imprisonment for another six months and both the

sntences would run  concurrently. The plea taken by the
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applicant is that he has made “an  appeal being Criminal

T

fppeal  No.719/2000 before the tumbai High Court, which is
stated to have been admitted by the High Court and that he
has been granted bail by the court. aApplicant states that
he has alsc submitted his representation on 20.2.2001

against the memo dated 4.1.2001 which has not been disposed

of =o far.

2. The main ground taken by'the apblicant iz that mere
conviction of a public servant by a compeptent court of law
does not ipso facto result in‘or'can give rise to automatic
dismissal from service.’ He has also taken the plea that

the impugned memo should have been issued only after

“consultation with UPSCL” 1t ‘is how he ie before us seeking

to quash the impugned memo dated 4.1.2001 and o restrain

the regpondents from taking any further steps against him,
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until disposal of the criminal appeal filed by him before
the Mumbai High Court. Howsver, without waiting for reply
from the respondents to his representation dated 20.2.2001
he has filed this 0A on 20.3.2001.°  On this ground alone,

we feel, the present 0A is-liable'to be dismissed.

Z. The preliminary objection taken by the respondents 1in
their reply is that this is a case of non-jecindegr of
nacessary parties as the applicant hag not madé CBI/ACB as
necessary party ashe has been convicted by the CBI in
Special Case No.6¢5/98 wvide order dated 9.10.2000. It is-
the case of the respondents that thé applicant was Yo
submit his defence to the memo dated 4.1.2001 within 15
days; His reguest for extension of time was accepted and
he Was given full opportunity to present his case
efffectively. His representation dated 20.2.2001 is under
consideration by the competent authority under Rule 14 of
the Railway Serwvants (D&&) Rules, 1968. The applicant was
placed under suspension w.e.f. 2%.10.97 because.ofihis
arrest by CBI while accepting illegal gratification on
20.10.97. The suspension was revoked on 16.7.199%. Since
the representation of the applicant is still undei-

consideration, the application is premature.

4. fccording to the respondents, Rule 1461y  does not

contain provision for grant of personal hearing. fs



regaras applicant’s allegation that UPSC  has not  been
consulted before lssue of notice, respondente would submit
rhat consultation with UPS3C is necessary only for passing

final orders and not for issuing show cause notice. WPSC
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i{s consulted after getting representation of the delinguent
employee agalnst the show cause notice and with President’=s
wiews thereupon. Final decisicn is taken by the President
after considering the advice tendered by UPSC and a copy of

e also supplied to the delinguent emplovee

yis
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along with the final Presidential order:. In view of these

submicsions, the O0A may re dismissed. |

5. During the courcse of the arguments;[learned counsel for
the applicant has drawn our attention to a large number of
decisions of the apex court as well as this Tribunal to
contend that any acticn at this stage for dismissal of the
applicant basged on conviction of the special Judge is not
in accordance with law‘>established when the applicant’s
appeal is not decided by the High Court. We have gonhe
through the judgements cited by him but we find that the
challange by the appellants in all these cases were aither
against their dismissal or reméval from service while the
criminal cases were pending against them. In the instant
case the applicant has only Lesn asked to show cause hefore

imposition ‘of penalty,  to which he -hag made a
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representation and the same is under consideration by the
respondents. Therefore the judgements relied upon by the
applicant would not render any assistance to him.

&. The question of inteference by the Tribunal/Court in
disciplinary precesedings for imposing major penalty at the
interlocutory stage ‘is no more res  integra. We are
supported in this proposition by the verdict of the Hon’ble

me Court in the case of UOI ve. ‘Upendra Singh, JT
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19%4(1) 3C 68, wherein it haé been categorically held that

"Tribunal ought not to interfere at an interlocutory stage

.

and that Tribunal has no Jurisdiction "to go intoe the
correctness or truth of the charges”.
7. In the circumstances, we are of the considered view
that the present application iz g premature. The
impugned. memo is only a 1$how cause notice to which the

applicant has made hig representation and the same is under

nsideration by the respondents. Thus the action taken by
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the respondents cannot be faulted. In wview of this
position and alse having regard to the decision of the apex
court in the case of Upendra Singh (supra), we do not find
any merit in this 0& and the same is dismissed accordingly.
Mo costs.

(MFV3ingh) - . (Birendra Dikshit)

Member (&) Vice-Chairman(J}
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