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otticer on comolsetion of the incuiry. submitted his

repcrt on 31L.8.1798 wherein the charges lewvelled against

the aoplicant were held Lo be oroved. Copy  of the

resort was furnished to the apnlicant and after inviting

ok

representation from the acplicant on the incuiry
the Disciplinary futhority atter cons uiting the CVC and
LG imposed the penalty of removal from s&rvice on the

RO S [P R - (R Y oo em e oden am Ae e b e aes g
apolicant. b e applicant challsnasd the order befors

the Tribunatl by Tiling 0A 318/%% without exhausting the

applicant  to  exhaust  the statutory remady betfore The
Appellate Authority. The acplicant therefore filsed  a
Witlt petition No.llé0/9% before the Hon'ble High Court
of Bombay, but the High Court alsc rejected the writ
petition holding that the applicant should file the

statutory aopeal hefore challenging the order in the
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vide order dated 27V F.97.  Since the ApEs) wWas reisctect

Without giving anv perscnal hearing to the acolicant.



Sthe dinauiry had no Dersonal Knowle

%
authority. The main ground on which the imougned orders
are challenged are that there i1s absolutsely no e@videnos
on record before the Inauiry Offticer to hold that the
chargaes levelled against him are proved., The withessses
vy wWhiom The charges are held o be establisned were not

axamined at The inguiry and those who were @xamined in
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cexamination of goods conductsd by him or the note or the
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person but did not examines them as witness and did not

offer them ¥or oross examination. Mmis has <Clsariy
witiated thne whole inguiry as the statement relised upon
by them waire recordsd in the absence the aoolicant and
princivles of natural Jjustice and as  such the inquiry
desarvas Lo be qguashed and set aside. aGccording to the
goort of  the Inguiry Officer is  onlw
pased on the statement of thres oersons namely Mohandas

rishanchand Karnani, Shally Thapar and Yiitay Devii

Mudara, Local Suppliser, Shiceoing agent and customs house

{

agent respectively. bLbut none of them is examined as

absolutely no  evidence on recora that the charges weprs
proved.,  The statesment of these witnesses were not

asmissible in esvidence az  they were not sxamined and



ware not offered tor Cross sxamination. This has

resulted into serious prejudice to the cass of the

<., The respondents on  the other nanda Nave
maintained that the incuiry has procsseded as per rules
and reqaulations and there was no violation of orincipies
of natural justice. Thevy hawe maintainsd that there was
no delay in issuing the charge shest.. The time wWas

taksn mainly for carrving out  the investigation and

q back the goods
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from Toreign destination. the chargs sheet could not be
served on  the aoplicant immediately. according to them
the applicant had given clearance for the sub-standara
aoods  which  unduly  benefitted the Exporter in form of
duty GrawbacK,A RER licsnce sto., and since the
investigation in the allegation made against the
applicant took soms time, the charge shesl was  ssrved
only atter completion of the investigation. It is also

[ SR gpo 1
[l iaelabarel 18]

contended v the respondgsnts that The @vwidancs

i

under section 108 of the Custom Act is a vaiueg evidences

proceedings as well as  in the ingulry. They have
asserted that the action of the Inguiry Officer as well

as Qisciplinary authority in using the statement of the

Wwitness in holding that the charges Against il
applicant were proved without examining those wWithesses



5
was not lilegal or erronecus. fgocording to tham the

aocidlicant had full liberty to sesk Cross sxamination of
pancnas  and the CHA in his getence and at this stage nhe
cannct complain that he was denied any oconortuniity to do

SO wWhen he Jdid not ask for the oross examination of

&

thess witnesses. Thney hndave aiso denled that th

Aappellates authority had not considered any of the points

.

submitted by the apolicant and as - mechanically

iz appeal. The chargs against the applicant

o

dismissed
Wwas that he had not actually wverified the gaod; befors
giving clearance certificate and hence the onus was on
the charged officer to show that he had wverifisd the
GOOAdS . Hea nas tailsd to regdrt and gave fTalse
examinalion raport on the basis of which c¢learance of
cheap ouwalilty and value inflated goods was allowed to
export, since he had given a clean report  stating  the
ceclaration  that the shioping bills are correct and
cegrtifised the over walusd goods. The supervisory  lapss
ot the said officer has also dealt with on merit and he

nas bsan punished with suitab maicr penalty. Ty

or

nave furthﬁr contended that the charges against the
apolicant were proved. The sxportsd consignment was
Dirought  back ftrom the destination and re-examined and
the goods wepre found containing only cheap guality goods

different from prime guality goods Jdeclared. The
appilicant had certifised that the goods ware of orims

guality and nign YALUe  Qoods. As regards
non-examination of the witnesses, whose statement wers

o
D&

w o w3 w



relied uoon, tThe respondents  have contended that ths
officer who had recorded the statemsnt of Mr. rarinani

WES also a wWithness and was examined. Similarly the

] !
5.1_
&
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investigating officer had reco
“hally Thapar and Xarnani under section 108 of the
Custom Aot and  thew nad Given their statement
voluntarily without any force. The invsstigating
officer had also sewxamined and oross  examined T
officer. who had recorded the statement of $hally Thapar
ancd  rarnani  and therefores, there was nothing wrong in
relving on the statement of them in the departmental
DroCcesdings as Wwall  as  judicial procssdings. The

applicant was at liberty to cross examine them  in  his

£

defences. He  had howsver not asked foir examination of
the said persons as defence witness. %Since he had not

ogs examination of withness at the time of

inaulry  oroceedings. the statement rRCOrded under
Section 108 of the Custom Act were taken as svidencsin

the departmental inquiry. Ths use of thess statement oy

princivles of natural Gustice. They have denisd that
the findings of the incuiry ofticer as wWell as
Disciplinary aAuthority wers based on speculation and
conjuncture and thers was  absolutely no  evidencs on
record to arrivie at the said finding. They have oraved

that the 08 be dismissed with costs,

-----



We have heard the lsarned counsesl of both The

[

partises and carefully considered the rival contentions.

4 Befara we discuss the contenticns raised by the
applicant, 1t would be necessary to biring  out the
salient teature of the cases against the acplicant, =0
that the contentions can be properly undsrstood.  The

goplicant, was posted at Sewree Timber Pond at rMumbai on

i g
&

e
£,

SAFRO and Z2L.e.19P0 as Examiner and it is ¢

B

allegation of the respondents that while he was postad

as such, some goods of M8 Roman Exnorts were cleared b

nim For export. It is the aliegaticn of the rescondents
that inspite of goods being of inferior Guality, the

same  were cleared by the acplicant by giving a falss
report in confirmity with the declaration made o the

gxporter., This came to light when the cgoods of Mis

)

Roman Exports i.e. about 3500 export Cconsignments  wers

{

seized and the goods were tound to be inferior SGuality
and it was also found that they ware over valusd. This
prompted  the investigating officer to losk into further

2 export Consignments which wers already sant bwy  Lhas

B 3 = e oy e - o p . -~ 1
FAL COMDANY . fhe goods which were sent to various

S oot A= 4 o e ooy o g - por i . e i T {
aegstinations waere found to be not  accented by the

consignee  at  the respective destination and the sams

]

apatoned.

§1}

were davalilable in the port where they were s
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The shipping agents were Jirect ring back the

-

Cardgo and as such consignments weire brought back. e

returned consignments were re-sxamined and the FManchnama

8
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Further investigation revealed that the goods axpoirte
wEire ailso sub-standard. (T clesarly indicated that the
Custom Ofticer entrusted with the examination of the
goods had failed to carry out his duty andg had glven a
false report. The applicant wWas WorkKing as bxaminer
during March 1990 and June 1990 and 1T was his  duty o
axamine cargo presented on behalf of the Exporter as cer
the description wvalus and guantity menticoned in the
shipping bill invoices and export consignment. Since he
nad failed to carry out his auty properly and had  givan
falss report to the eftect that the goods Were in
confirmity with the declaration made by M/s. Roman
Exports, on the basis of this repcort the Exporter M/s.

Roman bExports ha

iA

gainad duty draw back from the Custom
Separtment, REFM care incentive trom the Joint CCL 7 e
from Bombay. After a preliminary inoulry, regular
gdisciplinary proceedings under Rule 14 of the CO% LCCa)
Rules wers initiated against the applicant. It is
ciearly indicated that the main charge against the
aoplicant was  that he had falled to examines T

consignment  coversd under the shipoping Hill and as per

ot

e departmental orocedure prescribed by the  Custor
Department for the eaxamination of the carge and had
submitited a ftalse report to the effect that the goods
were  in contirmity with the Jdsclaration made by the

::."»f'“u"'t T \ﬁ“ iy e 1" kY f) ~F 4 O H l"i - Tein) ‘“t"%ﬁ"w"‘: R Ya i f":.ﬂ‘ Dg] fad i
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1% witnesses but according to Mr. Ramamurthy learned

counsel appeairing for the applicant. the svidencs of the

main witnesses were not recordsd inspite of the fact

1

that their statesment were aliready recordsd by The Custom
gfticer. The main plank of the submission of the
learned  counsel for the apolicant is  that it the
statements of M. Thaoar., Pujaré and karnani are not
consiaerad 43 evidence and not taken inte sccount  for
proving the charges against the applicant., then nothing
remains in avidence to even suggest that anpiicant Nt
of his submission., he has referred To the obsservation of

the Incuiry Officer as well as the Disciolinary

5]

Authority and submitted that both the Inguiry Officer as
mwell as  the Oisciplinary duthority have atter heavily
relying on these statements concluded that the charges
levelled against the applicant are proved. He has

pointed out that none of these persons whose statement

navea baeen heavily reli

)

g on by the Discislinary
Authority and Inguiry OFfficer is sven cited a&as witness
in the charge sheet and none of them iz examined as
witness betfore the Inguiry officer. No  ooportunity  of
Cross  examining these witnesses was a1s0 given to the
aoiplicant and 88 such the punishment impossd on &

aopplicant relving on sucn  extranscus  svidence  or

statement deserves to be guashed andg set aside.

o

S The respondents in their reply have admitteg

N R



that none oFf these persons have been  e@xamined as

withesses, but according to them their statements wers

the Custom aAct 1962, They are very much admissible in
gvidence and as such the Inguiry officer and the
Discipiinary aAuthority wers auite justified in placing

reliance thereon. Referring to the oosition that some

giving evidence before criminal court, it is contended

oy The respondents that these ars atter thought.

[ Having gone thirough the report of the Inguiry
Officer as well as the 0i scivlinary Authority order and
also through ths evidences recorded by the Inauiry
Officer Jduring the course of the inguiry, we find

oursslves 1n agreement with the submission made by Hr.

b

rothe applicant.

[}

Rémamurthy Igairned counsel appsaring
# tew lines from the order of the Bisciplinary fAuthori

will clearly indicats to what extent tha Oisciolinagrsy
AUuthority has relied on the statement of the persons who

werse not examinsed as  witnesses and not presented for

Cross examination. Oon page L3 of the order., the
Digciplinary Authority has observed as undsp:

“B= against the above denial of the chargss, 1
Ting that in this case, the exportsr (M/s.
roman  Exports), the supplisr of the goods

S/6hri Shaila Thappoar and Shri Karnani as well
as the CHA Shri Devii Fujara have admitted that
in all the S consignments  exported by Mg
Rmman Exports., the goods wers axamined by i
i . the eaxported contents were substandarc
FWSDHdS and the wvalue highly intlated. Though
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in evidance before the Inguiry Officer and could have

peen relied by the Inguiry OFfFficer or Olscinlinary
Aauthority whan  they weare not properly  proved. ok

Ofticer was not conducted as per ruless and eﬁuiatlnwb
and the punisnment impossed on the apolicant by the
Discivlinary guthority is wvitiated on account of

non-ebservation of principles of natural justica.

1. Orainarily we would have 1ike to quash and set

agside the order of punishment passed by the Uisciplinary
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justice, but considering that the Disciplinary authority

the persons, who were not witnesses before the Inguiry
Ufficer and who wWers not even offered $or Cross

examination and some of whom  even iretracted their
statements and the reliance on whose stataments was not

DERrmIssible We  Would T glike to give an opoortunity to

o the basis of svidence recorded by the Inauiry Officser

and not on the basis of extranecus statements  or
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considerations. We fesl that the Discin

is required to be given an opportunity in the interest

of  justice also to re-assess the avidences opn record ano

arrive at a correct tinding as  in our opinion  the

relieving that he can rely on the statement of the
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Deraons who wWere not sven the witness in the inauiry and

thareby having not considered the other @y idance adducsd
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curse ot the inguiry. For the atoresaid

reasons., we guash and sst aside the order of punishment

S

passed on the applicant by the Disciplinary Authority
anca confirmed by the appellate duthority and remit back

the matter to the Qisciplinary Pputhority to oass

appropriate ordsr  in the  inauiry
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consideration the evidence the incuiry onliy
aivd not basing his conclusion on any extranecus factors.

]

It the same Disciplinary suthority, who had decided this

ot

case 1is noft available then who so ever the isciplinary

Authority  shall first give an ooportunity of hearing to

the applicant orior to passing orders finalising the

inauiry. This exercise shall be completed within four

[§]
[n)

months from the date of recesipnt of v of  This  ordar,
The applicant is reinstated in the service, but he would
e entitied to backwages and other benefits only if he
Y
is excnerated of the charges lavelled against by the
' ¢
Disciplinary Authority. With this dirsection., the 05

stands Jdisposed of with no order as to costs.,
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