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union of 1ndia & Urs. LR

CENIHAL AUMINLSIHATLVE THIBUNAL
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{Hespondents by bhri 5.0.bhawan, Advocate)
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HUN BLE Shril Justice S.H.Singh, Yice chairman
HUNBLE Shri S%.K.Agrawal, Member (&)
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GURAM:  HUN BLE SHKRI JUSILICE SAKHA HAM SINGH, VIUE CHALHMAN
HUN BLE SHEL S.K.AGHAWAL, MEMBER (A)
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01 - Respondents.

irer: Justice S.H.singh, vice Chairman]:

fhe applicant herein retired on superannuation w.e.f.

3Y..1.2000 Trom Kailway Service as uffice superintendent. wWhile

a departmental enguiry (Bk-b}  Tor major penalty pursuant o
charge Memo dated ¢/.UZ.8%. i{he enguiry terminated with an order
4a for removal Trom Railiway Lervice. the order of
removal from service was however staved by the iribunal in O.A,

MO, bd¥ /¥4 which was Tinally ailowe

vide order dated Yh.11. 1948

]

guashed, ihe Chargesheet and al1 proceedings pursuant there to
were also quashed, however, with Tliberty reserved to the
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z Ine gepariment nowever, prefsrred not to issus any Tresh

stores bupdt. promotion o which was otherwise reguired Lo DLe
made by noliding a suitabiiity test. it is not disputed that
made by promotion on the basis of seiscLion. Subgeguentiy, the

applicant was promoted as Uffice Superintendent Grade«i w.e.f.

.4.189¢ vide order dated UY.Z.20QU. the agrievance of the
appiicant, howevar 18 That whitie his junior shri D.H.  vanmali
wWas promoted to the post of Office superintendent- L4 on
iH.6.1992; as Offebpdburaded w.e. f. 1.4.1998 and as Chief Uffice
superintendent w.e.f. 18.85.1992, the applicant has been

iiiegally denied the promotion: 2 of UB-1 and Us.11
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w.e.f. the date his junior Shri u.K. vanmali was promoted o
these posts. ihis denial, according to the applicantg, has

resuited in denial of promotion toc the post of Chief Uffice Supdt

3. ihe case of the respondents® on the other hand is that though

the applicant’s Jdunior shri U.K.vanmali was promoted as Jftice

removed w.e_ T, 3.4, 1994, ine post of Ufftice supesrintendsn
arade i and the po8t of cChief Office Superintendent, are
seiection FPOSts. ihe applicant could not be promotad along with



along witn shri o.H. vanmali and other eligibie candidates.. His
promotion to  the post of office  supdt. tirade - L1 w.2.T.
1.4.19494, 1t 18 alleged by the respondents, was given on scrutiny
of his service Kecords on the strensth of H.B.t.__Nc.fosa which
iaid down th roced £ Chief OUffice
By the scaile of
HS iy ag8 a one
time existing procedure of
noiding

4. s be directed
o uperintendant

Hrade—-il w.e.T 18.6.19425 as Office Superintendent Grade { w.e T

1.i.18468 and as Chisf Uffice superintendent with effect from
-

16.8.14999 1., Trom the dates his Junior U.H. vanmali was

promoted and Tix his pay accordingly glving ail conseguentis’

o wWwe nhave had heard ohri G.bh.Walizg, counse | tor the
applicant and Shri 5.0 phawan counsel for the respondents and
perused the plieadings. Admittedly, the applicant appeared in the

his junior shri U.H. vanmaii. ihe result of the applicant’s

[y

test, however, couid not be deslared fTor the reason that he wa
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facing a Uepartmental enguiry which resulted 1in an order ©

- removal Trom service the order -of removal Trom service having
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been gquashed by the “Tribunai, the aquestion or

consideration 1s whether the #pd vocdrere resuit  of suittability

Ay L

test the appliicant appeared in couid be decliarsd forkﬁromation G
the basis of the suitability test would depend upon the result of

—
t

the test and appiicant’s rank 1in the ‘order of meri



. ihe procedure for promotion of Kailiway bervants who are
under suspension or A351INSL WO departmental
proceedings/prosecutions have bean initiated nas been 1aid down
¢ . .

Wy RHBE NO.13/34 dated £1.1.1993, a copy of which was produced by
the learned counsel during the course of argument. i he
instructions contained in  the said letter of the Hailway Hoard
apply 1o {a) Fromotions from droup U7 to Grouo ’U:‘ within
Group ‘U7 and from Group Y07 to Grous HT to seiection posts; and

WIGHIN group ‘U7 to non-selection posts” vide gara 1 of the Jetter
gated Zi.1.1YY¥8.  (he procedurs laid down in para shaii be
appiicabis to {1} KHaillway servants in respact of whom &
chargeshneet for major penalty has been 188usd and the

FeSpect o7 whom prosecution for a criminal charge is pending.
vide para 2 of the WHE No.134/93. Faragraph 4 of the s

aid Circular
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o far as it is reijevant
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promoted even if airsady borne on &
seiection panel/suitabiiity iist tiii

against hKim are krnown. there is,

Agwever, no objection to promote Aim iF
fe 1§ 00t under suspension  and the



J.d. Un the basis of position assigned
1n the seiection panel/suitability Iist
& list of gquaiified persons shouild be
prepared kseping in view the following:-
(a) it should exciude the namss of those
mentioned in items (i} to (iii) of para 2
above.

(b} i1t shouid inciude the names of those
whe are not under suspension and against
whom discipiinary proceedings for the
imposition of only a minor perialty have
been initiated.

S50, in the .case of prométion to
selection posts, from the jist of pDEersons
prepared on the above basis, a pane] of
the prescribed size as per extant orders
less the number of persons gxc?uded from
the Jist vids para 4.3.(a} above who but
for their suspension etc. would have
figured in the selection bane? shouid be
prepared and announced as provieionai

sejection panel.”

KX KEXXK XA K, HEX XX
3.5 if the discipiinary proceedings

&981nst the person under SUSDension etc.
T

or whom & vacancy has been resarved, in

the case of promoticon to selection posts,

o
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15 finalised within a period of two years
. OF the approval of the provisiona] panei,
and, in the case ofFf promotion to
non-selection posts is finalised at any
point of time, and if the persony/fs
fully exonerated or his suspension s
held to be wholly unjustified, he may be

empaneliedseniisted and promoted in fiis

—)

tur. ihis  wi] alsoc apply to

prosecution cases.

XAXXE  XXXXX XXXXEX XXX
4.8, XXXX XAX XXXX
{8} XXX X XXX XHAX
(b} KXKE XXX " XXXE
(¢)  in” respect ' of promotion to

selection posts, the cases of DErsons
referred to under para 4.4, {8) above
which &re not finalised within & periodg

i

years of the approval of the

h

of
provisional panel and who are not called
for the next selection; vide para 4.4 (a}
above, should be reviewed arter
finalisation of the cases snd deait with
for the purposes of empane Iment,
promoticn, fixation of pay etc. on the

iines indicated in para 3.5 &ndi.b above.
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it had been contended by shri 5.C. Uhawan, Tearned counsei for
the respondents that thé applicants’ suitabiiity test result of
which could not be deciarad because of the reason that the
applicant was facing a departmental enguiry Jost its efficacy
after a perioq 0T two years and the applicant cannot now ciaim
any right on the basis of the said suitability test. the
submission made by Shri &.¢.Uhawan cannot be countenanced. |he
Kallway board letter referred to hereinabove provides in no
uncertain terms (vide para 4./} that in case of promotion to
selection posts, if the discipiinary cases against-aiT the staff
for whom vacancies have been reserved are finalised within a
period of 2 vears of the approval of the provisional panei, the
panetl should be finalised by interpoiation of tﬁe name so such
persons st the appropriate places. (therwise the pane} has to be
kept as provisional til] the finalisation of the Jast pending
case and according to para 3.3 (c} the cases of parsons referred
to under 3.4. (a8} which are not finalized within a period of
years of the approval of the provisional panel and who are not
calied for the next selection “should be reviewed arter
finalisation of the cases and dealt with for the purpose of
empane iment, promotion, fixatfon. of pay etc. on the Jines
indicates in psras 4.4 and 3.0 above.” |he appiicant, in our
opinion, acquifed a right to be empaneiied depending upon the
result of suitability test be appeared in which right remained in
suspended animation during the pendency of the discipiinary
proceedings and with the order of the Iribunal dated 25.31.199%
quashing the chargesheet and enquiry proceedings the right of the
applicant which was under suspended animation stood revived and

the respondents are bound to deciare. the resuit of the



suitability test of the appiicant and take such action as may bpe

warranted depending on the result of the applicant’s suitabiiiby
testkin that event, his case will have to be reviewed as provided

{c} of the Railiway Hoard's letter referred t

z

{. It cannot beLsaid Fepm that 1T the appiicant is found
¢ be successful in the suitability tests, he would be entitied
for promotion with effect from the date his junicr Shri U.K.

vanmali was promoted to the post of Uffice superintendent Grade

ll. By order No.5.U.U.NQ.15/20UU dated 4.2.0U, the appliicant has

been promoted from UTfice Luperintendent urade 1 @f(ur. R, nhUu

- YUUU {KSKF} to the post of Uffice superintendent 4drade~l in the
4.19%/. we are of the visew that

in case he is promoted to the post of Uffice superintendent Grade

superintendent Grade L w.e. f. from the date Shri U.H.vanmalij was

promoted to that post and the applicant would be entitied to be

i in the circumstances, we are of the congidered view that
the ends of Justice would be met if the respondents are directed

+

to declare the result of the suitabiiity test of the applicant

and take appropriate foilow up action thereafter depending on the

result of suitability test,

M Accordingiy, the uriginal Application succeeds and 1is
allowed in part. lhe respondents are directed to open the sealied

cover and declare the result of the applicant’s suitability test

Q

neidersad for promotion to the posSt of chief uffice



take a Tollow up action on the basis of the

suitability lest in accordance with 1aw kesping

esult of th

de 1: and

th

ct
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view n

observations made in this judgement within a pariod of two months

from the date of production of & certifiad copy of

{5.K. Agrawal) { vakha Ham Lingh)
Member (A} vice Uhairman
5%

this order.



