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CNTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI.

0.A.No.700/2000
&
C.A.No.757/2000

Date of Decision: 6.10.2003

CORAM: HON’BLE SHRI JUSTICE P. PANIGRAHI, VICE CHAIRMAN
HON’BLE SHRI S.P. ARYA, MEMBER (A)

shri Khanderao Nagorao Muneshwar,

aged about 53 years and working as

Khalasi under CIOW (SS) Bhusawal

Central Railway Bhusawal, and resident

of Bhusawal, Dist. Jalgaon,

Maharashtra State. ... Applicant
‘ in both the

OAs.

(Applicant by Shri H.A. Sawant, Advocate)
VS,

1. The Divisional Railway Manager
Divisional Railway Office,
Bhusawal Divisicn,

Central Railway,
Jalgaon Dist.

PO

Union of India,

Acting through the

General Manager Personnel,

Central Railway, HQ Cffice,

CSTM, Mumbai No.1,

Maharashtra State. e (R.1 and R.2 are common
in both the CAs.)

wWw

Shri Mohan Roopchand Jangale

IOW, (Horticulture), Bhusawal

under Sr. DEN (0), Respondent in O.A.Nc.
Bhusawal “ e 757/00 only.

(8hri $.C.Dhawan, Advocate for respondents)

[Per: Justice B. Panigrahi, Vice Chairman):

Heard-both the matters. Since in both the matters there
is a commbn guestion of 1aw'and facts involved, We have heard the
matters tbgether and dispose of these two OAs. by this common

order.




2. Thg:app]icant was_ appointed as Khalasi in Group ’D’
category. i‘During the continuance of his service a Charge Memo
was servedlgn him for his unauthorised absence from 3.3.19%81 till
18.12.1991..¢he applicant claimed to have submitted application
for leave but at any rate, the disciplinary authority, have not
satisfied wHEh the explanation and the written statement of
defence submjtted by the applicant. Therefoke, they removed him
from servicé:by imposing the major penalty. Thereafter it
appeared t%ét the applicant having been aggrieved by such order
of remova1‘f11ed an application before the Tribunal vide
O.A.No.1357}92 challenging the illegal order of termination dated
18.12.1991.1‘ Simultaneously, he also filed an appeal before the
appellate aythority. The O0.A. was kept pending for a longer time
and in the heantime the appellate authority after considering the

facts and c%#cumstances of the case had reduced the quantum of

‘penalty order of termination by 1imposing a token penalty of

|
stoppage of privilege pass for a period of three years. The

|
applicant [was also directed to be reinstated 1in service
forthwith. ﬁis period of absence of 129 days will be considered
as Leave without Pay. The pericd of absence from&he date of

removal to Qhe date of reinstatement will also be treated as

Leave Due/anve Without Pay. After such order was passed by the

appellate authority the No. O©.A.1357/92 filed by the applicant

| . , .
before the ~ Tribunal became automatically infructuous. The

applicant fiﬂed another case being O0.A.N0.276/99% <claiming all

service benefits, but due to' certain technical defects, he
|
|

preferred to;Withdraw the same with leave to file another

comprehensiv§:app]ication. Thereafter he has filed these two
! 1

cases claiming all service benefits.

|
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ppeliate authority as well, but, it did not sustain before the

R o L

2 | ]
I I .18 i
t is true that the respondents  had initiated

{4 . . ' . .
.

whic ni / passi
h cu1m1nated by passing an order of removal of the delinquent

empl ry
pioyee from the service by the disciplinary authority and the

v

revisionary authority g revisi
Y. The revisionary authority, oh the

Cor\+ ~ , 4
itrary hasu taken a lenient view by replacing the order of
1]
removal order i 31 i
no by an order imposing a token punishment of withholding of

one privilege pass for a period of three years. Therefore in

this background we have no alternative, but to ko?d tha+ ;“ﬂ

o Vil

app1.cant for no faul of h1s had to suffer, by remaining out

e e I e

of duty for per1 u_of about 4 years 13 eligible for all his

service beref1ta 1nc1ud1rg pena1onary bene.1ta w.thout any break

i e e e e
e a

jﬁ aa 7 ice. However, when the questionh of payment of arrears of \

salary comes, welare of the view that since the applicant has not
rendered the ser%ice during the above period, we are not incline
tc grant any arraars of salary and allowances for those period,
In so far as bther service benefits such as promotion and
pensionary benefifs are concerned, his right to gét all such
service benefits cannot be denied. The applicant was stated to
have remained wihthout leave for a period of 129 days which the
revisionary authority has directed tc treat the same as "Leave
Without Pay". If this period shall be treated as Leave Without

Pay there will be'a break in service which woulod be prejudicial

to the interests of the applicant. Thereforc, in th1s a1tuat10n,

.~ ey

we d1“ect the author. .es to +”eat the perwod of absence not as

D — . Tt - ——r

break in service ‘wh11e providng service benefits including the

‘\i‘?“( -
peno1owary bcnef ta to the app.icant. The uncovered portion of

P

R—— s
periocd shall be treated as Extra Ordinary Leave without pay and

allowances which shall be countable for seniority and pensionary

benefits.
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4, In O.A.No.757/2000 the applicant has claimed

seniority
over respondent No.3. It may be clarified that the applicant out

of his own

.volition sought transfer from one department to the
other departmént, thereby foregoing his seniority.
our opinion, | he could

Thus, 1in
not have claimed his seniority over the
respondent No.ét It may be stated here that the respondents

he is otherwise

future. The

|
shall consideﬁ,app]icant’s case for promotion if
\ H
eligible when \his turn comes in

applicant’s
seniority in the present assignment he

shall be determined from %!

|
date when he jojhed in his new posting. While determining the
seniority the period of absence of the applicant shall be treated
|
. _
as Leave Due and the uncovered portion shall be treated as Extra

i

Ordinary Leave (EOL) countable for the purpose of senijority and
X
pensionary benefits.

5. With +the ' above directions, both the O.As. are disposed
5

of. There shall be no order as to costs.
‘\ |

|
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L ( Justice B. Panigrahi)
) L Vice Chairman
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; CENTRAL AGMINISTRATIVE- TRIBUNAL

X MUMEAT BENCH. MUMBAT

! J

Nos.  R.P. 31 of 2004 with .
M.P.507 of 2004 ;

{arising out of 0.4.700 of. 2000}
i‘ C ;- Date of oOrder: Zo0.2.0%

J

COrRAM | HON’BLE SHRI JUSTICE B.PANIGRAMI, YICE CHAIRMAM

j HON'BLE SHRI $.P.ARYA, MEMBER(A).
Shri Khanderao Nagorao Huneshwar,
aged about 53 vears and working as
Khalagi under CIOW (8S) Bhusawal;.
Centrdl Railway Bhusawal, and resident
of Bhusawal, Dist Jalgaon;
Mahar%shtra State. : '

i . wewwawADPlicants

L Vg,

|
|
| The Divisional Railway Manager

| Divisional Railway Office,

" Bhusawal Division, Central Railway,
j Jalgaon Dist.

|

|

|

z Union of India, .
i Acting through the
' General Manager Pgrsonnel,
! Central Railway, HQ Office,
! C3TM, Mumbail No.l,
x Maharashtra State
: | . . ' v
For the ﬁpplﬂcant . Mr. D.V¥. Gangal, Counsel
. _ ‘ . » -
For thS‘RespdndentS~ [ ' M. S"C“‘ Dhawan, Counsel

QRDER

PER JUSTICE B. PANIGRAHI. VC:

This |Review Petition has been.filed'aiong with the application

for condonation of delay in terms Gf libgrty granted -by the Hon'ble
Bombay. High; Court in writ‘Petitioﬁ No.1302 of 2004 vide order dated
10.06.2004, geéking revie@'and recall of the'.orderv dated 06k10*200%
and for rehe%ring of 0.4, No??OO'df.QObOu

2. The hpplicant whilé working as Khalasi at Bhusawal under the

. | _ v . )
Chief Inspector of Works, Central Railway, was issued with a chargs
| o :

: I _ :
-memo dated 19.7.1991  for - his unauthorised absence from duty and

ultimately nemoved from service after conclusion of D.A. proceeding.

| ’ . . . . .
The applicadt challenged the said femoval order dated 18.12.1991
[ -

before the ﬁribuﬂal “ by filingb 0.4. No.1357 of 1992, During the

pendency of lthe 0.4. No.1357 of 1992, the appellate authority i.e.

DRM by order dated 24.8.1996 considered the appeal and set aside the

penalty of removal and. the applicant was directed to be reinstated in

I
|
i
|
;
]
1
1
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service. The period of his absence for 129 days was treated as lsave

without pay and the period from the date of removal till the date of

.

reinstatement was ordered treated to be as leave due or leave'withoqt

. pay, as the case may be. However, the appellate authority imposed a

tokeh‘puniéhment'of withholdiﬁg‘of one priviiege pass for three years.

In view of this order of the appellate authority, the 0.A. No,l35? of

1992 became infructuous and by order dated 5u9“l997'it was dismissed

on that ground. Subsequently, the applicanf filed 0.4, No.276 of

1999 Claiming regularisation of the period of absence and. also for

payment of salary etc. with interest. This 0.4. was withdrawn vid&i

order - dated 07.10.1999 on the ground that the respondents had agreed

to grant his prayers. However, liberty was granted to- the applicant

. to file a fresh application if he Was agarieved by the orders of the

respondents to be passed in respect of the reliefs claimed in the said

0.4,

. It appears that sqbsequently the applicant filed 0.A. No. 700

of 2000 in which he inter alia praved for treating thg ceriod from the

date of removai from  his service- ixeu18a12,1991 tiil the date of
reinstatement as on duty and for pavment of arrear pay and allowances

gtc.  with . all bonsequential benefits. However, he also praved for

- o b T
e e S AT N

setting aside the penalty order, without hoheyer mentioning which
. TR e . U o T L e e i
penalty order. Simultansously, the applicant also filsd another 0.A.

bearing Nb,757 of 2000 in which he praved for his ’seniority over
respondent AOxOS therein. . Both these 0.A.s were heard and'disposed of
by a common “order dated 06,i0n2003, By the said order, the Tfibunal
directed tﬁe period of absence for 129 days fgr whfch the disciplinary
proceeding was iniﬁiafed against him,~sh0u1d not be treated as break
in service and the uncovered period shall be treated as E.0.L.

without pay and allowances as he did not work during the period. So

far as the other 0.A. 1.e. 'O.H.YSY OF 2000 was conc&rned, NHECesSSary

dirsction was also issued.
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4; 1t appearg now that the applicant had filad a Writ Petition

A—»LB__A

before the Hon’ ‘ble High Court against this common order dated

l

06 . 10.2003. The ;Hcm’ble High Court by its order dated 10.6.2004

ob«erved as Lnderl«

4

v

"The learned Counsel is urging points which are not
- reflected! in the order passed by the Tribunal. .garned
Counsel states that all these points were raised, but not
answered by the Tribunal. If that be the case it will be
appropriate for the petitioner to file a Review Petition
wherein He can raise the contentions that were urged but not
answere d’if in fact it was so. In the light of that petition
rejected. The question of condonation “of  delay will be
cons1dered by the Tribunal on its owuwn merits bearing in mind
that the petition was also fil@d by the petltluner bafore this

ﬁCourt.”:
%, fis alregdy statwd above the applicént has only sought fér
review of the dflehtlon of . the Trlbunul so far as 0.A. No. | 700 of
2000 .1s conc¢rn&d Qs. indicated ~egarlier In the, sald 0.A. the

app]lcant had malnlv claimed for the reliefs of setting aside the -

penaltv ord ’and "also consequential benefits including the pay and

I
allowances for |the period during which he was out of employment from

It

.’
the date of T movml till the date of r~1n tatemant which wa$_order$d
by tha appallate authorlt/ to be tr@atbd as leave due or leave without
pay. as thg caae may be.

1
|
1
1
|

&, Sincefin the 0.A4. the applicant had claimed multiple reliefs,

which were not consequential to each other, the Tribunal considered

only the rellief so far as the service benefits were concerned. This

| _
Was so hacmuqa plural remedy cannof be sougﬁt in an application undsr

‘Rule 10. of CAT Procedural Rules. Besides the applicant in railef No .
! .
(11] d)d not %p801flcally mention which oﬁnalty order he wanted to

assail. *ow@ver_ from the para 01.1, tne aOOllCuﬂt mentloned that the

application’mas belng filed with reference to the order passed in 0.4.

Mo.276 of !1900 datpd 7. JO 1999 and it was indicated that in the said

0.4. the appllcant had challenged the Jjudament and order dated -

'
i

D6.09.1997 ﬁﬂ 0.4, Nou 1357 of 1992, charge memo dated 19.7.19%1 and
penalty bdder dated 11.11.1991 and order of the DRM dated 24.8. l?géf
However,'fﬁom the copy of the 0.A. No 476 of L??? fnnexed at” &/4 to

|
i

|
i
|
|

- .



cavailable at Appendix IV of the CAT Rules of.Practicei 1993,

.the'O“ﬁ?' No.700 of 25005_it appears that in para-8 the applicant had ( ~

claimed only two reliéfs i"eﬁ. fdf réguiariéatioﬁ  of tbe pefiod' of
absence and for payment of salary. = There was no chéll&née tp the
original'penalty.order\or thé order of thé appellate authority or the
DRM. In‘fhat‘ view of the matter, 0.A. - No. 700 of 2000 wég T

oonsidered only with reference to hi$ nther reliefs. 'Apart from this

~even  the other relief regarding‘the challengﬁ_of the penaity order, |

vthough not specifically mentioned, which was in operation at . that time

i“ekl appellate authority’s “order, by ‘thch the applicant was
reinstated in service by sstting ‘aside the earlier penalty ordef
passed by the disciblinary authdrity ané iny.a token punishment of
wifhholding of pass for three years was passed, was considered and .
eventually set aside, that woul& amount to revival of the érigina]
penalty order of dismissal from service, "which vcould hot ne the

intention of the applicant.

7. In that view of the mafter, the grounds which were urgsd 1n
the 0.A. being similar to the grounds taken in the 0.A. 1357 of 1992 -—

in which the original penalty order was challenged, were considered as

' . T
being irrelevant and not discussed. " . ' f\\jf*\\\\;
] e . \\ .
-
8. Be that as it may, 'in view of thé order of the Hon'ble High EN ‘
v . .

. . . ‘. - - ~ ' ' '
Court gquoted as -above this review petition cannot, perhaps, be L
disposed of by way of circulation. #Accordingly, I am of the opinion

. ) ™ N
that the Review Petition requires hearing. ' : A

9. Aceordingly, let the matter be placéd before the Hon’ble V.C.

in terms of the order of the Principle Bench dated 18.2.1992 és

I agree . - ' N
;}w&gﬂi/—‘)
\.__-——"——_'_“_—m-‘—— .
(S.P.ARYA) - (B.PANIGRAHI)
MEMEER (A) ' : VICE~CHAIRMAN
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