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CENTRAL ADMINISTRATIVE TRIBUNAL, MUMBAT BEMCH

[
06 Ne.301/2000
Mumbai, this 12th day of September, 2001
dcn ‘ble Shri Justice Birendra Dikshit, vC(Ir-
' Hon’ble Shri M.P. Singh. Member(ﬁ)

R.K. Gaur

MIG-75 (Duplex)} C Sector, Shahapura .
Bhopal, MP .. fpplicant

(By Shri P.A.Prabharakan, advocate)
versus
1. Chairman
Central Beoard of Direct Taxes
North Block, Deptt. of Revenue
Mew Delhi
2. Chief Commissicner of Income Taw Mumbai
Srd Floor, AavaKar Bhavan S
M.K.Road, Mumbai ' - Respondents
(By Shri V.G. Rege, Advocate)

ORDER(oral)
By Shri M.P. Singh

-

fpplicant in this case is aggrieved by order dated-
16.7.%8 whereby an amount of Re.10,115/- is to be

recoveired from the salary of the applicant.

2. Brief facts of the case are that the épplicant has
been working as Assistant Director (Official Languages)f

ince 1976 under R-2. He was promoted as Dy. Director
(OL) w.e.f. 6.10.97. He retired on superannuation on
30.04.958. fg  per CCS(Revised Pay) Rules, 1997, the pay
of the applicént was fixed at Rs.10,500/+ in the pay
scale of Rg.6500-10800. However as on 1.1.96 applicant®s
total emcluments were higher at Rs.10,980. Therefore in

terms of the aforesaid provisions personal pay af
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Re.480/~ was granted to him. Oh“promotian to the post of
Deputy Director(OL) his pay was fixed at Rs.10,975 FRs.5.
gpecial pay making the total.of Re.10,980/~ once again.
Meanwhile, a few months after his retirement, R-2 asked

the applicant to repay a sum of Rs.10,115 being the

i

excess of pay and allowances paid to him for the period
from 1.1.96 to 5.10.97. applicant has submitted his
reply  to  respondents not to- recover the amount of
Rs.10,115/~. fmoccording to  the  applicant, the Pay
Commission in para 43.31 of its report had recommended
new pay scale of Re.2500-4000 for 65 posts  (out of 145
poste) of AD. According to this, applicant’s pay should
have been fixed in the new  pay scale of A0 of
Re.2500-400C. This pay has been revised to Re.7500-12000
on_the recommendations of 5Sth Pay Commission. The
contantion of the applicant is that instead of fixing his-
bay in the pay scale df a0 Gr.l, his pay has been fixed
in the pay scale of aD- Gr.I1Iv The request of the
applicant has been rejected by the respondents.” He has
therefore - filed this 0a claiming relief by prayving for
directions to the respondents to:
(i) issue formal orders in terms of  CCS(RP)
Rules, Part C, Section XI, item 21 read with —7
paira 70.121 of the report of 5th CPC and the
. CC3(RP) fAmendment Rules, 1999 as published in
Swamy MNews Jan.2000, item No.l2 and his pay
be correctly fixed in the scale of

Rs . 750012000 during his period of tenure as
&0 (OL) wee f. 1.1.96;
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(ii) fix applicant®s pay on promotion as
DO{OL) w.e.f. 6.10.97 and be corrected upto
his date of supesrannuation on 30.4.98;

{1ii1) gquantify the difference in emoluments
due to him; :

(iv) revise his retiral benefits; and

(v) pay interest on arrea“s/delay&d-payment.

Z. Respondents in their reply have état&d that  the pay
of the applicant was fixed in the pre-revised scale at
5. 3800.  The corresponding revised scale recommended by
the 5S5th CRPC is Rs.6500-10500. Accordingly, his pay was
fixked originally at ~ Re.10,%80 {R=.105004+480 | ppl.
However, on receipt of OM dated 2.4.98 (Ex.R-1) it was
redetermined at Re.10,%00 in the revised pay scale of
Rs.6500-10500 and the applicant was informed Sy letter

dated 16.7.978.

4. fAccording to the respondents, the Sth CPC  in: para
43.31 of its report coined a new pay scale of
R .2500-4000 in pre-revised scale and it corresponds  to
Re.7500-12000 in the reviced scale. | However, as per ﬁara

of the text of Ministry of Finance resclution dated

€4

30.9.97 regarding new pay scales and allowances, the
reommendations of the Commission for revised pay scales
of §-14 shall not be operative for C83 as alsc for other
services where the cadre controlling authority does not

nesider it necessary. Haence the contention of the

O
)

applicant that his pay should be fixed at Rs.7500 is not
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correct as there is no such scale for aD in the IT Deptt.
In the circumstances, there is no merit in the 0& which

deserves to be dismissed.
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perused the records.

G. During the course of the arguments, the learned
counsel for the applicant drew ocur attention to the
recomendations of the S5th CPC wherein two scales of pay
have been recommended for the post of Assistant Oirector.:
Qut of the total 145 posts, 65 posts have been placed in
the pay scale of Rs.2500-4000 while the remaining 80

poste in the pay scale of Rs.2000-3500. accord
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counsel, where the upgradation of posts involves only the
placement of existing incumbents in higher =cales without

the assumption of any higher responsibilities or changes
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required td be  as ad  fresh. They can, therefore, be
appointed to the posts in the higher pay scales w.e.f.
the date notified by the Government giving effect to the
recommendations of the Pay Commission. accordingly, the

higher replacement scale of pay will be extendasd

retrospectively w.e.f. 1.1.%26 only in respect of those
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posts not involving the assumption of higher

csponsiblities or changes in the eligibility oriteria.
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Director Grade-1 does not involve assumption of higher
responsibilities, the higher pay scale of Re.2500-4000 31
recommended by the Pay Commission should be extended
retrogpectively w.oe.f 1.1.1996. He also submifted that

Government has not taken a decision regarding higher pay

scale recommended by Pay Commission for the

ostof AD-I,

T

while in other similar cases Government has already taken
a decisicn, which amounts to discrimination againgst the
applicant. In support of his contention, the learned
counsel relied on the judgment of Delhi High Court dated
L.2.1970 in W.P. MO.SB3/ o9 (J.C. Jain ¥s. UoIy and tﬁat
of fpex Court in the base of Purushotham Lal and Others

V. UOI &IR 1973 3C 1089.

7 On the other hand, lesarned counsel for the
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espondents submitted that the recommendations of the Pay
Commission for giving higher pay scale to the applicant
would not be applicable to the applicant unlese and until

ecision to implement the

e

government takes a conscious

recommendations of the Pay Commission. Therefore, higher
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pay cannot be granted toe the applicant.

L



2. Aafter a perusal of the records, we find that the Pay

Commission has recommended two different scales faor the

post of  ab. Howevar)the sama has not vet been accepted
and implemented by the Government. First Schedule 1
cCcs,

(Part-C) to the revised pay Rules, 1997 provides that in

3

ases Where conditions such as changes in r/rules, etc.

(3

which are brought out by the Pay Commission as the
rationale for the grant of these upgraded scales, it will
be necessary for the Ministries to decide upon such
issues and agrese to the changes suggested by the Pasy
Commission before applying these scales to these posts
w.e.f. 1.1.96. In certain other cases where there are
conditions prescribed By the Pay Commission as
prerequiaite for grant of these scales to certain posts

sch as cadre  rastru
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redistribution of  posts,
etc., it will be necessary for the Ministries/departments
concerned to not only accept these pre-conditions but
also to implement them befdre the scales are applied to
these posts. - It would, therefore, be seen that it is
implicit in the recommendations of the Pay C@mmission'
that such scalaé necessarily have to take prospective:
gffect and the concerned posts will be governad by the

normal replacement scales until then.

2. In'this case we find that the Government has not vet
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identified the 65 upgraded posts and has also not amended
the recrultment Rules for appointment to the post of ab
Gr.I. We also find from the recommendations of the Pay
Commission that for the post of &b Gr.Il the pay
Commiszion has recommended modified mode of recruitment.
It is, therefore, clear that the Government, has to take
a decision and agree to the changes suggestad by the Pay
Commission before applying these higher pay gcales
recommended for the post of 6.0. Grade-I. Therefores,
the contention of the applicant that he should be given

the revised higher pay scale w.e.f. 1.1.96 needs to be

10. A regards  the Jjudgements of the Hon’ble High

Court/Supreme Court cited by the applicant, we find the
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e distinguishable and therefore shall not apply to

the case of the applicant.

11. For the reasocons stated aforesaid, the 04 is devoid

¢

of merit and is accordingly dismissed. Interim order

granted on 5.5.2000 stands vacated. No coste.
og§§“¥ﬁq Sl
(M.P. Siagh) (Birendra Dikshit)
Member (&) . Yice-Chairman(J)
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@ Affaivrs, which is the cadre contiralling avthority in his

CENTRAL ADMINISTRATIVE TRIBUNAL , MUMBAI BEMCH
R NOo.81/2001 in 08 Mo.3DL/2000
rumbal, this 2 ¢ day oFf January, 2002

a Dikshit, vC{J)

Hoh "ble Shri Justice i
i, Member(a)

irend
Hon"ble Shiri M. 0 Sing

R.x. Gaur .- ﬁppiicant
{By 3hri F.ALPrabhakaran, &d#ﬁc&t@)

VEraus
Chairman., CBDT & another - Respondents

ORDER(in circulation)
By Shirl M.P. Singh, Memier (A )

The present R is filed on behal? of the applicant

%

for review of our oral Jju gement dated 2.0%9.2001

which 04 No.301/2000 was dismissed being deveid of merit

and Tor the detailed reasons recorded therein.

2. Review Is sought on the ground that the applicant was

s Ccounsel orders

able  to obtain and despateh to hi

17.08.2001 and 4.01.2001 issued by the Ministry ofF

case, only on 12.0%.2001 and in  pursuancé of

orders, judgement dated 12.09.2001 nesds to be recal lad
and reviswed. A perusal of the order dated 17.08.2001
makes 1t clear that officers presently working aga

the identified post shall not automatically be granted

these pay scale

@&

of the posts of Jt. Director and asst. Director Gr.

the Cadire Units of Central Sectt. Official Langu

N

and that orders regarding identificat
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Sarvice by virtue of above cadre restructuring were being

issued  separately. In  our aforesaid judgement Jdated

1Z2.0%.2001  we have already held that tThe Governmant hHas

not yvet identified the &5 upgraded posts and has also not

camended  the R/Rules for the post of AD Gir.I as suggsested

by  the Fay Commission. That apart., order dated 4.1.2001
talks .of upgiradation of the pay scale of the post of
Director, which is not applicable to the review
applicant, who actually retired as Dy. Dirasctor (0L .
In view of— this position, the present .R% is not
maintainable under Rule 22(3)(F) of AT Act, 1785 read

with Order 47, Rule 1 CPC and is accordingly Jdismissed.
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(M.P. Singh) ' {Birendra Dikashit)
Fembar (&

(£) VYice-Chairman{J)
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