CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BEE?H )
T

I A
Dated this theaday of June, 2003 (/6,5,9_ 3

Coram: -Hon’'ble Mr.V.K.Majotra — Member (A)
- Hon’hle Mr.Shankar Raju — Member (J)

(1) O.A. 989 of 1999

Raghubir Om Prakash Singh & 76 others
(By Advocate Shri A.Thorat) - Applicants

Versus . .

1. Union of India

through the Secretary, '
Ministry of Defence, ()fiz?
New Delhi -1. -

Indian Naval Headquarters,
- Parliament Street,
New Delhi -1.

3. Naval Dockya \
Mumbai, {ion e,
400023.

4. Rear Admiral P.Jaitly
Admiral perintendent,
Naval Dockyard;

o Mumbai .
5. Deputy General Manager,

Personnel & Administration,
. avai Dockyard,
' ‘umbai.

6. 'Shri Manjot Singh,
Deputy General Manager,
Personnel & Administration,

o® Naval Dockyard,
Mumbai .
7. - cdr.Jugal Kishore, .

0.1.C. . Dockyard Apprentice School,

Manager Human Resources and Planning,

Naval Dockyard, Mumbai.

{(By Adv.Shri V.S.Masurkar) - Respondents

(2) O.A. 855 OF 2000

Shelendra Singh & 26 others -
(By Advocate Shri Peter Lobo) : -~ Applicant

Versus

% 1. Union of India,

[ VR N



v - ? v e
. LI

. I'ndian Naval Headaguarters,
New Delhi.

5. Naval Dockyard, Mumbai .
G, Rear admirai H.Jaitly,

Admiral Superintend&nt,
Naval Dockvard, Mumbai.

in

Capt.K-KNSingh,
Hersonnel & Administrationg
Hawval Dockvard, Mumbai

6. Maniot Singh,
Deputy Parsonnel Hanager .
Naval Dockvard, Mumbai

7. Car _ Jugal Kishora,
U.1.C., Dockvard Avprentica
Manageaer, Human Rescurcas §
Planning, Naval Oc ~kyard,

Mumbai . //

(By Ady.Shri V~$.Mawurkar)

Hipin Kumer Singh,
LLCLE ., )

Fitter, Noval Dockvardg,
Mismbai

RK/o Cfo P R.Tiwari,
E-301, Srd Floor,
Badridhaqumwing,
Titwala {(Horth)Th
Fin Code <00 023/

[y Advocete % i H.A&. Sawant) -

* Officer-in-Chargas

o Naval Dockvard Apprentice
thool, Navdl Gockyard,
Mombai.

i

The Rear/admiral
Siomiral Silperintencant of
Nuval/ﬁnckyardeumbii"

3. Uniofd of India,

ACting through the Yecratary
St h Block,

Ministry of Nefencea
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/ (3) 0.A.855 of 2000

Versusg -

(fiy Advocate Shri Y.5. Masurkar)

Bchool,

- Respondents

Appiicant

"

- Respondents

[
el



(4) 0.A4.857 of 2000

Kirandra Bingh Yadaw,
Fitter, <
Naval bockyard, Mumbai , o

Rio 68976 . Nap Chunabhati ' - 7
lTahsil Uran District Raigad, _ o
Maharastra. ' 7

By Advocate Shri H.A. Sawant) -~ Applicant

Versgé'

. r4

1. Tha OFficer- -in - charaa oﬁf
MNaval Dockvard ADPrentice
School Nawval Uackyard,//
Mimbai -z 7 Ve

s
4

/ s
7. The Rear admiraj. //
Admiral oup&rlnfendent of

Nava] Uorkyard yumbai e | /

3. Union of India // 4
Qrflnq fhrnuqh/the ﬁecrﬁtary? //,‘
South Bloc K.
Ministry of Dafance /
New Oslhi. //

( Ky Advoc% Shri v"$,Masur5ar) . Respondents

/// (5) o0.a. 858 of 2000

Avinash analla/

E-TEY Mechanx/

Naval Oockyard. Mumbal .

R/o C/o . M/Madwe

PL/L, NAD Karanja, //

Thasii Uran', Oistrict Raigad, . J

( Fay Advnrafe shri H.4. aawané) ' " - Applicant

Versus

1. /Lfflrer -in-charagd of
f Naval Uowkvarﬁ/épprentiCﬁ
School, MNaval MocKkyard,
Mumbai .

7z Rear Admiral
Qcmiral Sy erintendent of
Naval (oc vard, Mumbai.
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Actin@ hirough tha Secretary,

South Bloock. HMinistry of Dafenceg
Naw DBelhi .
{By Advocate : shiri . Maqurkari

-

T

Respondants

N Y
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(6) 0.4. 859 of 2000

i. Shri Krishnendu $aha.
| O S S NavalTUockyard”]
‘ e

/) Mumbai .
R/o @uarter Mf?i MOH Colony,

Kaniurmars,

Bhanadup Hest,ﬁumbai, l v
(By aAdvocata Shri H.A.Sawant) - ‘Applicant

Versus e

The Officar-in-charge of /K/

Naval Dockvard Apprentice,
Sohonl Maval ﬁockyard,ﬁupﬁai;

The Rear Admiral.
admiral uuperlnfandent of

Naval Dockvard, Mumﬁal

Union of Indiav
acting through /tha Secretary,

- Ministry of ﬁéfenca?.
South B]ork " Naw Uﬂlhl- :
(B5v Adwocate Shiri v, Maqurkari ~ Respgndents

/

4 (7)/0.A.860 of 2000

s
&

Na aqh Kumar'?vagi, /4
oL Fitter, e

Havai nwrkward HMumbal /

K/o ar.Ng.44/21 NCH Colony,

Kanjurmdrg, Hest;Mgmbai" . ' ‘
(By Adbocate Shri M.4.Sawant) - Applicant

/

’

’ R varsus
/ ,

1 . /
. ﬂffacnr -in-charge of

Na»ai fiockvard édoprantice
sefinol Naval Dockyard,Mumbai.

.__,__,_....

' /
' ine Rear Admiral,
Admiral Superintendent
of Naval Dockvard,Mumbai.

Union of 'India _ , :
arting through the Secretary,
Ministry of Defence,

South Block,New Delhi.
(v Advocate Shri V.S .Masurkar) - Respondants

(8) 'o.aggq-ﬁf 2001

ALK . Malik & 37 nthers,
By Advocate Shri G.S.Walia) - @applicant

Versus
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Union of India -
through the s acrefary,
Ministrv' of ﬁefence

" New 0&1h1,
2.0 chief of Naval Staff,
: "Naval Headauarters,
Naw Delhi.
3. Admiral oUperlntendenx

Heval Unrkyard Mumba:.

4. ' ‘Uaputv heneral Maﬁé;er
Farsonnel & Admxnlqtrat1on
‘Naval Dockyard Mumbai

5. - Cdr.Jugal KiShore, _
) : ' or Nis Succe&sor in Office,.’
A : ‘ Officer-in-~tharge. /

MHuman Heznurreq & P]annanq,

Naval DoCkvard,Mumbai /

b . Farso e] Manager, : ,
Maval/ Dockyard, L19nqafe

. MimbAai . i

7. Ci /111an Education Offlcer

D) rkvard Appreftice ¢ choolv
' .Liongate,

Mumbai . -

bockyvard A prentice ochodi Hanaqer,

(By Advocate/Shri v._3. Masurkar) m‘Respondents
0, . ' C ‘
) (9) -0.A.124 of 2001 |
Subesh S.M. & 37 othnrs. . '
(Hy Hdvotate ah.? G. “‘Halla) _ - Applicants
' ’ Versus
® o '
' b/ 1. Unlon of India
‘ - thr uqh the oerrefarv

Midistry of befance,
- Sauth Block, New Delhi.

. Chief of Naval Staff,
: ' Raval Headauarters,
South Rlock, Néw Delhi.

A, Admiral Superitendent,

. ' Naval Dockvard . 5.B.5.Road,
'Naval Gockyvard, Mumbai.

3. hy;Genéral Manager,

Personnel & Administration

Naval (Oockyvard, ¢ B hoad

Mumbai .
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Cdr.dugal Kishore,

or his Successor in Office, ‘ )
Officer-in-charge,

Dockyvard apprentice School Manager,
Human Resources Naval Dockvard,
Liongate, SES Koad, o
Mumbai.

{Gy advocate Shri V.$.Masurakar) - Respondents

ORDER

. By Hon’ble Mr.Shankar Raju, Member (J{;-

.—}/‘
./l; "
Having reqard to the identical facts

af Jaw invovied, the batch of ﬁﬁ&aa cases is being 4o

this common order. K
y
r'f
_ (j ‘ :
g these UAs can bé divided for convenisnce. int

v

-

£ ~

T DA-SRS/99. 0A-655/2000, 0A-584/2000 and 0A-124/
Tamporary Memaraqﬁdm (DTM) ‘4797 ddted 16.1.1997 as

35797 dated  17.3.19%7  and  alse OTM 117/99 dated

o
s

impugned. Applicants have sought guashment of thas
/ .
. I . .
furthar ﬁ}%actians To respondents to implement Docky

w Nn"6/85'épr all sqcc&ssful apprentices of the 58th,
9_’, k/ / ; . B -
.6})@1 hate

CO

s OF thgf Dorkvard ﬂﬁprenticas Sebhool’ (Dé

ﬁequentia{/éanﬁfits of gradation, salary and inc

the date ?4 their appointments, whereas in anothe

/

oe,, O/ Mo 855, B57, 858, B5%9 and 860 of 2000 a o
y .

’ A L . - : »
haen . made to the coriteria of allocation of marks

with further diraction to respondents, i.e., Officer

and question

isposed of &:.

o tWo sets.
"

2ol Dockyvard
well as DTM
21.3.1999 ars
B DTMs  with
ard Memo (M)
59th and &0th
31 with all
rements frd)
r sat of Oas,
hallengse has
of 10% guota

Tncharge tQ_

allpt 5% marks ont of 10% marks to applicants who are appointed

/ .
.af}&r being imparted training as . apprentices

./41ns&quﬂntila henafits. ~
.
A : Applicants  in the first set of 0ds are thos

Wwho in response to an advertisement issuad in 1994
S T b 4
or the 58th, 5%th and 60-§Y batcheSof D&% and

nompARtition  have bean admitted to NOA&  Schools

with ail

2% and LIve
after an open

| ounder tha

e apprentices .

¥
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N
Annrentices Act, 1%6L. As the Oockyard comes within the ambit of
the ACtZ they' hava been.imparted trainjng to fili up tachnical
vacancies at NDA Schools. On qualifying the preiiminary test and

After phviscal and medical tests have beean elected for these
‘ /

jobhs . On  final inter?iew- thase cané}ﬁates had signed the

/ '
contract of Apprentice training. At thé time of giving consent

+

s

M 6/8% was  in vogue to allocafe grade to apprentice for

amniovmant on completion of trainfg;_ On  preparation of the

[

final merift 1list applican:;/have joined DAS, ﬁéval Dockvard on

contract of'appranticashin training. In theY aforesaid contract

classe (&) which deals Hi{i the offer of stiitable appointment in

Grade-] or Grade-11 depehding on the merit of apprentice training

has been delated by réé;ondents.

g. Anniicantd joined DADA Schdols in their respective grade

and were traingd. The traipjng period is divided into four

samastars, whilch congsists of three internal semester and final

evamination For technical,fﬁ;ining of duration of two vears and

/

for  thras/ vear training course consist of six semesters cut of

which fifga internal and/one final. Final axamination is to be

‘mondunted by ftha NOVY.  The charge regarding initiation of batch

Ffor training eto. 14 reporduced below:

T~ The Two vear Arprentice Training Course

= - v o e

Rateh No. nayé.of flate hate of Cata of Final

Jefining completion completion completion Gemes-
7 of Ist of the of Illrd tar
Semester iind Semester Semestar Exam.
5%th Batch &pr. 25 Oct .95 March %6 Oct .26 Mar.97"
S9th Katch Oot. 95 Mar.76 Oct. 96 Mar.?7 0ot .97
&0th tatch Apr. 96 ct .76 March 27 BT -y HMar .98
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and owv

rattio of

inchar
racarad
CATeqn
later
yaar

97,

—&

fhe weightage of terminal examination, final exam

arall cd?duct is to be assigned marks cut of 100
a0 50010, _Thése ;0 mafks awarded by the
g8 by DAs is on the bhasis of sevaral comﬁonants and
ing overall performance of. an ‘apprahtice- Ona
ry is  Journevman  in HS Grade-1 which waéralsa ab
on orovides special training far‘a further period

-

ar and  of whlrh frade tast was 1o be conductea

‘the

&ﬁpllPHnT% Who 101ned the ﬁpprent;ce dchools EUR

of.

ination
in the
OFficer
factors
mors
olisﬁad
. ona

A as DM

april,

1995, Urf;ber 1925 and aAoril, 1996 respeqtfve{y for 58th, 52th
e . -
anc 40th batches had completed the ccurgg/%xactly‘ after two ror
‘three,years as per the duration. R&spégdents by DTM 4/97 a3l terad
) ,
ths grading syvstem, superqndznq UM 6/8¢- The criteria laid down
is tabulatad as under: ,/
:/;
ﬁN&HU PFHIOHM&NL& (TOT&L M&HK ) HEQUIHLU
hrade Na of Lst Atfemnt znd Atfempt ;rd ﬁttampt
1nrrementq :
e e - e =y g O L L R ey ..-.....-l/.....--...-.....-u..-.. 4w ey - - I o -
,kfllrn s 70 fo 5% and - -
abdva
/ - ~
CSKTLLED 2 AT0% to 7a% 0 75% and above = -
SKYLLED ) ©65% to 6wy . T0% to 4% -
‘ p;
/
ghillEﬁ N{P/// 40%'t0 53% 55% to &9% 40% and above
;
/
.// 7
¥ Aforesaid UM was further revised and amended through OTM
AL on L7597 where the criteria was further changad as |under:
/ . L
/ ‘ :
/

)

v my

AR St ey s e o




Grade No.of lst Attempt 2nd Attempt  3rd Atfempt
Increments
______ T e el
SKILLED 2 70% to 758 ///f
and ahove - -
SKILLED = 708 to 74% 75% and above -
SKTLLED 1 ~ 65% to 69% 70% to 74% -
SKILLED NIL 40% to 54%//55% to 69% 40% and above
7 e e
/ .
8. _Applicants who /ﬁ;d' already passed the apprentice
e

" training, another DTﬂ 1L5}99 was issued on 21.9.99 wherein the
criteria had gone gurther changed. The bagis of gradafion was
changed, the markg;ﬁere enhancedr weiéhing factors were altered
ané finél gradiﬁg was changed /;nd the percentage has been

enhanced as compared to DM 6/85,/ which is tabulated as under:

________ /

—-.—__-—.._—--.——____.—___—-..._—-.._.__-.—..——-...——...-.—_——.._—...——_—-—

S.No. Tétal Performance (TP) Grade Fligible' Additional

// Awarded for Increments
; Employment

y . / B as

_———-_--—-..———.—.——_-_—_—-....-.—--..-

1st Attempt 2nd/3rd

i  ——— — —  —— ———

Attempt
I) 85 & above’ - H2 HSK II 2
I1) 80 to 84 .49 - H1 HSK ITI 1
IIT) 70 to 7999 - H + HsK II NIL
IV} 65 to 69.99 85 & above .§2 SKL 2
V) 50 to £4.99 70 to 84.99 S1 SKL . _ 1
V1) 45 to/49.99 50 to 69.99 g SKL | NIL
VII) Below 45 Below 50 U Unfit for . -

// Employment

Ag per the approved DM No.6/8%5, which has the approval'pf
headquarters the gradation to allot gpades, j.e-, highly skilled

grade-IT and sekilled grade with increments is tabulated below:



- b

1T - The three year Apprentice training Course

Batch No. Date of Date of complietion of:
Joining Ist ITnd IT1Ird IVth Vth Final
Seme- Geme- Seme- Seme- Seme- Seme-—

ster ster ster ster ster ster

E8th Batch Apr.95 Oct.95 Mar.96 Oct.96 Mar .97 Oct.97 Mar.98
59th Batch Oct.95 MarﬁQB Oct.96 Mar.97 0ct.97 Mar.98 0ct. 98

50th Batch Apr.96 Qct.96 Mar.97 Qct.97 Mar.98 Oct .98 Mar.99

3. In the aforesaid DTM the new grading system revised in

1998 had been retrospectively made applicable to | all the
\“' .

apprentices of 58th to §Zid batches as well as/ apprentices of

,

2001 batch onwards. Being aggrieved with “the aforesaid [change in
i : e

the criteria and its retrospectivée application applicants

espoused their cause for revision of. pay scale and application of

{ i

1985 bM in soffar'as grading is cgﬁcerned_and by an order passed
by Admiral Sﬁperintendent oq;£16.9.991t has‘beén coﬁmunicated
that the decision in the mat;é; on}d be communicéﬁedi shortly.
‘As application of DTM hasfaaverse1y affected applicantg’ grading

and scale of pay and othaF service benefits and in absence of any

decisidn taken by respondents the'preéent‘OAs have been |filed.

/
10. In so far as the impleadment of all applicants in one OA
: /

and an app11c3}40n to this regard under Rule 4 (5) (a) of the
Central Adminigtrative Tribunal (Procedure) Rules, 1987, at the
outset the 1éarned counsel stated that though there is no such
app?icatj9 for-such fﬁp?eadment‘but as the present [cause of
action has ariseﬁfés a; outcome of the policy decision taken by
respondents they m@é be accorded permission to 1implead 1in one

/

anplication subjgct to payﬁent of court fee on behalt of all

/

anplicants. #//

11. Learned counsel for applicants at the outset stqtes that

respondents being the modal emplover and State being‘a Welfare

State.applicants cannot be treated arbitfari1y in wviolation of
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Fhe anshrined principles of aquality and perqégal' libarty

AN
contained in articies (4, 16, 1%, 20 and 21 of the Constitution
of Thdia. I marned counsal coantends ﬁ:iy 88 applicants have

already aualifiad successtully the appfantice training andhave
bean  appointed the matter regq#ding fﬁ;ir gradation, pav scalas
and furthar benefits are part of theié conditions of sarvice as
the gradation arrived -at and ollowed as per 0OTM 117/9% is the
basis of their beir;g : ~desfjh.¢/’c:d.has W6-11 and $killed grade

with definite pay scala. Aforesaid DTM is a matter concerning

racrulitment and being a pre-recruitment process their grievancs

1% well .covered u

bar Section 14 (1) (a) of the Administrative

Tribunals Act, 198¥ (hereinafter referred to as AT Act.)

iz. One of/ the conditions put-forth is that at +the time of
joining training and even successfully qualifying the same,
gradation Avas admittedly to be.governad under DM 6/85 which was
in vogue and on the understanding extanded by respondents as to

bilifty of this memo for their gradation and further

+

appointment  process the respondents have applied retrospectively
{ VM 117k99 to their detriment. As an administrtive
instruction issued 5y respondents, though it is not enforceable
as papr lawlbecausa the earlier OM was issued on approval by
haadguarters éfficé the OTM subsequently issued have no sangticn
of law and unanproved caqnof be brought into operation and actad
Eon . By referring to the following decisions of the Apax Court

+

it is oontandad that an administrative instruction cannot bs

acted retrospectively:

il Chandraprakash Madhavras Dadwa and others v. Union of
Tndia & Others, 1999 SCC (L&S) 335.

i1} B.l.. Gupta & aAnothar v. M.C.0., 1998 5C0 {1.&5) %32,

111) Fond Corporation of India Ete. Ete. v. Om Frakash Sharma

and Nthars, 1998 (2) SCSILY 337
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] this conspectus it is stated that having

=5

aoprantice training their gradation should have

and should be affected as per the OM.in opsration i.e.

. ‘ 1
he effected as per the OM in opsration i.a.

—_ .
o
-

ani

RETAY not be applicable retrospectively.

RN

f4. CAnothar

the . doctrine of prdmiéﬁory gstoppel as @ the do

apriication against the government while exercisi

guties.  In  this statad that once appl

been aliowad to join apnrentice trainihq tha qradation

(28]

HE-T  with ﬂr"wai of Iincrementy . The promise extendsad

thras gradation to he done as ner OM 6/85 is to ba

[y

and as the DM is neither contrary to law nor

-

ot aovernment is inforceable in law. He

support  the Jdadision of the dpex  Court in Union
PTG, AR 19gs S0 806,
A

ih. octhar contention put fnrth is 1nvak1nq the

\

lmu1T1mafm axnactation.

\

tTh  this regard

advantags accorded under the old policy, i.e., OM 6/85

gradation  and increments raises a legitimate expe

before adopting any new pol

agaraived  nersons  should  have been put to notice i

basn

lag of argument is that raspondents ars

L

the  hasis  of N ﬁfﬂ) which nad an &ffact of grading

places ral

o

it is state
|

2o

1

Wwith the nrincinles of audi alteram partem. For

on the decision of the Apex Court

AR heen  nlAcsd
- . - - - ! -
o0 Hroun Housing Socisty and  Others v,  Union

LT

Girlhees, (1392 4 S00 477,

7

1Y .

LA The learned counsel putforth a proposi

thi

i

oi

contending that once the selscti proceass starts

the autho it

CANNOT  he . alterad by

ties in the middle

the

i

2/ 85.

& ,';8 b

ctrinea

LR

Lcants

carriad

ANy

Ay

bound by
hés

pubiic

hAave

should o

them as

in tha form

ot

beyond the-autharity

Tianoa

f India w.

r"'h"l'
for thair

tation and

icy affecting this #enafit the

CONKONAannH

& reliance

N Na¢}vﬂ

after the

NARR G thﬂ
N
quulﬁde
R

’
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prncess of salaction. Tn this conspectiis it is ﬁ@gt&d that onre

the DM &/85% taid aown alaborate method of gradation on the hasisa

0T marks 1a»1nn down Lercantage cr1terla t0 grade apprentice for

appointmant the same canéot be altered after thay ha&
successfully completed the apprentice training and were appointed
to a post. Reliance has been placed on decision of Apex Court in
Maharashtra State Road ¥ransport Corporatlon & Ors. v..HaJendera
Bhimrao Mandve & Ors., 2002 (1) SCSLJ 17 as well as on a dacision
of the apex Court in Gopal Krushna Rath v. M.A.A. Balg (dead) by
Lrs. and Ors. 1991 (1) SCSLI 360. Ry referring to the reply of
nqpondnnfq it is stated that it has been admitted that grading
system contained in  OM &/85% was replaced by 0TM 4/97 and S7/97
And thereafter was further Fevised'by OTM 317/99. 1t jis furthar
stated that respondents have admitted that OTM l]7/99 1ssuad on
21.1.99 was mada appi:cahle te apprentices of S8th, S9th, &éo0th
and Gi-62 batrhu:;lth retrospective effect. It is further’
contandad that apniicants have not withhled the information of
their appointment in 1%%% to technical cadre against exlstlnq
vacancies and hy referring to the chart annexted at A-8 it is
uonﬁendad that grading as par OM of 85 would haye'placed them in
igher %ki]led grade as Qell as would have accrued increments to
them. By  the ~aforesiad retrospective application of an
Administrative instruction monetary benefits have been abrogatsd.
It is furthar stated that anomalies in OTMs issuad in 1997 have
hees Admittad by ‘respondents. The respondents have ]Hﬂtlf!@d
revision of the grading as per Government of India's letter dated
4.11.96 but . the same cannot be applied retrospectively as

applicants who have been inductad in apprentice training when OM

6/85 was in vogne they cananot ba dlveqtﬂd away of their benefits

on that prnfeyt
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1. Tn s far as the seacond set of OAs is cchernad"
apnpiicant  After being imparted training have been allegéd to be

discriminated in so far as LO%2 marks to be awarded by !Ufficar

|

Tocharge of NDA  School. according to the ledrned couﬁsel tha
aforesaid marks under the heading of conduct co]sist of

cmn&uct and discinline, school - appointmanfs; N%C camp
certificates, sports, c0wcurricu1ar activities ané sociai
saeirvice. according to applicants while awarding 10% meks the
aforesaid factors are to be taken into consideration aﬁd[thare is
‘an element of arbitrariness aﬁd discretion not being %xercisﬂd
jidiciously though despite having cartificate of NCC an? sport§
this discretion  has not been founed on  any int%lligihia

~differential having nexus with the object sought to be'lachievéd“

The =same doss not pass the test of squality under Articﬂés 14 and

26 of  the Constitution of India. Ry the slement of “%Imarks out
oF 10% marks o applicants they have‘been deprived of tﬁeir grade
Vahd monetary benefits, incliuding senjority. Appli‘ahts are
discriminated with batch Nos. 55 and & despite the Incumbents
ara placed equal in all raspacté" The foicar Incharge( with an
ohlinne purpose  has acted against thé policy laid doww, l.earned
coinssl has also auastinnaed the competence of Officer ﬂncharg& by
~ontanding that no delegation for award éf marks has bgen made to
him. If the performance is the criteria the diseretioq should be
fair and as per the Qarformance and matarial on recor and the

marks are to be allotted on overall achievaments]in NCC and

sparts and not according to the whims and fancies. fﬁpplicants

nAve been singled out by awarding lesser marks under tre auise of

discretion which is not fair and unwarranted. It ih contended
that in QA-85%5%/2000 despite having_NCC and $§orts -50J have beasan
given under the discretionary aquota to applicants.; applicants
who sacurad aggregate marks of 58,9% in -mid termf.and final
examipation have been awarded only .50% marks at rendum which

|

made the grand total to S&8.9% and applicant was ?ccarded as

|
|
|
|




—|5~

T grading "KW, Referring to 08-857/2000 it is tated that applicant
aot 57.22%  in  overall grading and diécretionary marks were one
which deprived him of grade “A°. In OA-858/2000 applicant got
57.760 bﬁt 0% in;aséessment despite Having requisite certificates
within the componants.and factors to be considered. Similarly in
O8-85%9 /2000 applicant got 5$7.60% and only 1% in discrefionary
aquota depriviﬁg him of grade "a' and lastly in 0A-~860/2000
despite having requisite certificates what has been awarded to

. . % N . . . -
applicant in 'the discretionary quota is 02 whereas is total

grading was 56 which has deprived Him of grade ’4’°.

18. On the other hand, 1eérned counsel for raspondents Sh.
V.5, Hasurkar contest&d'_the OAs and vehemently opposed the
contentions. One  of - the preliminary objections-taken is that
under Rule 4'[5) (a} of the kules ibid by contending that in
absence of any application for impleédmént in single application
0As are bad in law and can be sustained in so far as applicant
No.1l Gh. R.O. Singh (0A-98%/2000) is concerned.

17, n Anothar contention put-forth is taking resort to éection
20 of the apprentices Aét, 1961 as to the jurisdiction of this
‘court to -entéftain the grievance of applicants. 8y }eferring to
the aforésaid provision it is contended fhat any disagreaament or
dispute between the employer and,appfentices arising oﬁt of a
contract of apprenticaship is to be referrer to the Adviser for
decision and thereafter the decision is appealable within 30'days
to the Anpf&ntice Council. As  applicants have a dispute
regarding gradation and grant of increments which is as per the
contract of. apprenticeship and is a dispute arising out of the
contract the ramedy lies before the appropriate forum and' not

bhetore this VTribunal.
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Ancther contantion put-forth is that bafore

this Trihqnai applicants have not exhausted the alternate rema oy

A8 N represantat

available to them.

'

are barred under Section 20 of the AT Act.

2l In so far as 0OTM and OM are concerned., it i

hoth are administrative.instructions and are valid in

Il .

L

statad  that not being a

govaernment  servant  any  condition of conkract

snforcaahia before the

court and by referring to the

only few pacple have been inducted in apprentice train

is no componant of selection and the scope cannot be an

e It is further stated that applicants.have SUpPp

fart of their Apncintmant . By producing a chart it is

by 5h. . Masu~kar _that with regard to batchsas - No.

»

nartaining to the training of two and three years re

-

WwhAat has been apprised is OTH issued vide No.d/97

|UDAra&dR \
_4}@? anda 35#@? applicants ware in training as appranqic
A oontract  of  aporentice respondents have ev&fy righ
the gradatipn-Which is in the larger interast of reaqui
Nawvy .
L

In the -aforesaid conspectus it

Annrantice Act, being statutory, one is not

ions have besan fliled.

In so far as the status »f apprentice is concerned,
sarvice matter as a apprentice is

c?nnot

tha earlier DM &/85 and at the time ﬁf-issq

coming to

URS

ted that

1aw.

it is
ngt A
ba
fact that

iKgka thare

jargad.

ressed the
contendad
5% and &7
spectively
which has

(=3

of DM
2% and Aas
t to alter

rement of

is stated that under the

appointed during

training and with no guarantes of &mbloyment and having no

condiftion of service  the  gradation and increments

assaiiadd,

cannot | he

o

|
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In so fag as second set of (As is\eoncerned, it‘is
contended that 10% evaluation at the discretion ~of Admira)
Buperintandent has besan judiciously exercised keeping in view the
conduct  and performance of applicant and as the same has . a

nexus with_the ochjact sought to be achieved there is no infirmity

in the same.

h L It is further stated that apprentices of the same batch
Who have have joined the same training were coverad by the

1

simiiar conditions as such there is né discrimination at all.

27F. In so far as revision of ©OTMs 4/97 and 35/%7 is
concernad, it i1s ‘stated fhat these OTMs have regulated the
apgrentice training of applicants and they were recruited as
apprentices to meet the statutory requirements of Apprentice Acy,
1261 and not for employment, as after ﬁTM of 1997 the batch 5&,
+%. 60 and 2001 who have passaed the final NCVT examinations till
April, 1999 with a view to ensuring justifiable grading of these
épprentices strictly as pe} guideliﬁes contained in Government of
fndia -MOD  letter dated .14“11.96 and removing anomalies in OTH
35!?£ a new DTIm 117/9% issued an 21.9.79 was made applicable to
apnrentices retrospectively with a‘v;ew to give higher grade to
tha apprentices who hava secured more than 70% marks. but were
graded skilled with two increments. Learnedlcounsel cantendad
that an apprentice is not an‘employaa 8s well as a worker and is
raid only stipend and not wages. Thosa yho_are under‘training
are apprentices only without any guarantee of employment.

2. in so far as retéﬁspectivity is conéerned, it is
contanded  that where a rule on amendment is given effact fo from
the date when it is promu]?ated it would apply and affect ﬁersons

Qho had joined training under the Act prior to the commencemeant
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af the rules. Section 6 {6) of the Anprentice Act is prospective
anid  accordingly tha ampioyer has the discretion to rhange the

internal order pertaining to examination and grading.

29. . According to respondents grading system contained in mamo
Al

/85 was raplaced by DTM 4/97, on their acceptance of ﬁmplmym&nt

p&rtainiﬁg to tha batches 58 to 40. The anomaly cantained iﬁ'DTM
AR/ WwAK  ramoverd by_ OTM  dated 29.1.%%. ° Thare |has besan. a
ratigna} formila with an object sought to bg' achi%ved thle

Awarding garading and is in conconance with the GoJarnment_Gf

India’s guidelines.

0. One of the contentions put-forth is the locus [standi of

appiicants  to | assail the DTMs as  emplovment is d%pendant on

. . . .. .
successful completion of apprentice training. Accordingly; thay
cannot Aassaill any grading system contained in the admlnistrativa

order. This. in a nut shell, the stand taken by respondents.

L e have carafully considered the rival contentions of tha

parties and parused the material on record.

"

. In =0 far ax the opreliminary objection as to |non-filing

of  an application for implaadment under Rule‘d {(5) La} ibid is
concarnad, though thare is no application aé such on frecord but
thi% cannot be denied that the cause of action, reliefs socught
are identical to all applicants. Mera.nanmfiling of applicgtion

1

. L W
ig a technical flal,

-

i

KA. The object of seeking permission to file an application

for maintining in  single application in respect T saveral

anplticants is  that undar.Section_l?}of the AT Act an aggrieved

party can file an anplication and there is  an alement of

. . ] ‘ ) . ! .
genearation of revenue by charging requiste fee, the aforesaid

o

[ e e

o

e L Y
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ohjection can be over-ruled, as stated by applicants in the event
the reguisite court fee for remaining appl%éants is' deposited
with the Tribunal, Howaver, all the requisite factors to
maintain a single application exist on récord, As case of
applicants is good on merits in the larger interest of justice
we are inclined to over-rule the aforesaid preliminary objection
subject  to  the condition that applicants shall deposit with the

Tribunal the requisite court fee in respact of each applicants

excant one.

34, -_ As regards objection of jurisdiction and availability of
Statutory remedy under Section 20 of the Apprentice Act 1961 is
~oncerned, what has been provided is referral of a dispute
batwean the emplover and the apprentices arising out 'of the
contract to the Ainser- In the present 0As claim of applicants
is diracted against the retrospective application and ‘alteration
of grading system, during the training to the detriment of
applicants. In the contract of apprenticeship though one of the

clauses (d) and (e) envisage that it shall not be obligatory on

_the'part of applicants 1o accent an emplovmant undar tha amplover

and on successful compietion of apprentice training after
sbitahle appointment emplover shall offer suitable appointment in
Grades T and IT. The aforesaid conditions have been suo moto
daleted by respondents as: reflected from the contract of

apprenticeshin annexed with the reply by the respondents. In our

considered view thare is not dispute as to the contract of

apprenticeship but- the dispute is the gradation given to
applicants on their appointments and also the increments and
abrogation of their monetary benefits. In our considered Qiew.
ap#ointment in process which carries an incumbent to thé stage of

being placed in the select list is to be treated as a ma;ter

concerning recruitment, including method .providing induction to a

person in public service is nothing but matter concerning
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recrudtmant. This is not the case of respondents that they have

accorded applicants on  their appointment and acconded them

Cincraments on their own devise tha method other than OMlor OTHMs.
The Rpéx Court in K. Narayanan v. State of Karnatakar 19935 [(5)
SR 290 while defining recruitment observed it to be n enlist

man including providing for inducting & person in publlic servios

and appointmeant . “The aforessid O0TMs. on - completio of th=

anpr&ﬁtife'training pfmvideg grading applican%é-as highly skilled
or  |RKilliad gréde with’consequant‘benefit.of incremeﬁt which is &
prmce%s praceding appointment and is é part of fecruitment
proceass  and can  be equated with the salection preess carrisd

bafora enlistment of an incumbent in government service. As  the

nrocass  of  gradation is continuing process leading tL induction

in government service it is to be treated as a pra-precruitment

procass and a4 matter concerning racruitmentm BBy virtug of Section
L4 (a} of AT Act as applicants are appointed against civil post
in ‘matter of their racruitment and matters éoncerning recruitment

this court has ' jurisdiction to entertain their gridvance. The

of their

iy

anpointments of apnlicants ‘on  successtul completio

apprantice training  is & . result’ of gradation on! which the

agafinite pay =cale and allowances and designation has been

accordesd.  Thé objection put-forth cannot be countanapced and is

ancardingly  over-ruled, as we are of the considaered views that

what has bean inforceable is not the contract of apprenticeship

but  a matrar concertaining recruitment which is analpgous to the

selection prcess, Hon-availing of remedy undar~$&ctﬁon 20 of tha

AT Aot woirld not'oust our jurisdiction. Had thare been any other

conditions in the contract on which a dispute had| arisen the
jnrisdiction was that of adviser. But as the dispute has not
‘ g

arisen ocut of contract to apprenticeship we have i ! jurisdiction
To 5ntartain the grisvance of applicants. j
35 In so far as the ohjaction put-forth of(ndt making a

!
|




—R1-

répresentation and exhausting -alternate remedy what has been
provided under Section 20 of the AT Act is that a Tribunal shali
not ordinarily admit an application unless it is satisfied that
applticants have ava%1ed all the remedies available to them under
the relevant service ruies as to redressal of their grievance.
Learned counsel of respondents has miserably failed to point out
any service rules which provides a remedy to be exhausted hefore
this court by applicants. Remedy wﬁich ie available under the
relevant rules is to bhe availed but if there is non,
non-exhaustation of remedy would not debar our Jurisdiction.
However, we find that applicants through' their representations
have approached respondents and their cause was considered in
emergent special meeting on 16.9.99 and a final order has been
passed by the competent author%ty, i.e., Personnel Manager for
Admiral Superintendent where the matter was stated to be under
examination gith ”communication of result shor£1y. As applicants
has preferred representation and no action - had been taken the
objection taken under Section 20 of the A.T. Act is over-ruled.
‘ e

3.  In so far as the ‘merits of the case and as to the
objection of gradationl and grant of increments not being the
'service condition ?re concerned, we find that on an all Indig
basis competition applicants are being selected to undergo
apprentice traﬁning. At the time of induction in ATS though they
are governed by tbg Apprentice Act, 1961 but the instructions
issued vide 6/85' the basis of their contract of apprenticeship
and are the instructions to govern the gradation and ' allocation
"of skilled grade after compietion of the training and final
examination. This is in thfs conspectus respondents have made
applicants understood to perform accordingly as per DM 6§/85 in
order to get gradation and increments. Thié DM which 1is an
approved one and not a temporary having approved from the

Headquarter, inter alia, includes within itself a detailed
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procedure as to allocation of marks of terminal examination,

final examination and conduct. Tt is ofi that basis a pjrcentagé

has ‘been arrived at to allocate girades to the apprentice of two

and three years training alongwith the increments as ﬁer their
nerformance and percentage acquired in the NCVT examinatron. It
is also not disputed that when the batches 58, 59 and 60 had come

amended,

to an end by declaration of result the temporary memo as

i.e., 4/97 and 35/97 had not come into existence. The hforesaid

t.  grades

|

based on overall performance during training. This clearly shows

that appointment to a grade of apprentice is to be mﬂde as per

DM &/85 envisage appointment on the basis of differen

the performance in the final éxaminatidn in the light of] grading
arrived at in DM B/85, The ' contentions put-forth by the

responden®ts that apprentices remains as a non-employee Lill he is

appointed and the method of internal assessment can be Jaried at

any point to time ti11 the training is over and appointment made-

cannot, be countenanced. The DM &/885 lays. down- requirements
regarding quatifications for the purpose of appointm%nt. Once
the cond tions and criteria forc selection, j.e., = a
pre-recruitment process, method of recruitment has been laid down
when apatizants had Jjoined training and passed it succeasftully
and was in vague at  that time cannot be altered |to their
detriment after the selection process had started or it:is in the
mjdd1é cf i%. By amending memo 5/85 through 4/97'and BB/Q? DTMs
and further by DTM 117/39 these requirements and' the Fethod of
gradation has heen altered to ﬁhe detriment of applicants as on
the has%s'of MEMO 5/85 which was'put to their notice at‘the time
of joining apnrentice course applicants had performed a

pCofding1y

and onze secured markes which brought them to highly skilled

grade this cannot be altered and applied retrospective]y through
a DTM which is only a temporary memo not having apprdval of the
headquartars, the anforceahility of which would not ;be valid.

The Aper Court in Mandve's case (supra) held as follows:

R
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“Tt has bheen repeatedly held hy this Court that the games
of the rutes meaning thereby, that the criteria for
Selection cannot bhe altered by the authorities concerned
in the middle or after the process of selection has
commenced. Therefore, the decision of the High Court to
the extent it pronounced wupon the invalidity of the
circular orders dated 24.6.1996, does not merit
acceptance in our hand and the same are set aside."

37. Moreover, in Gopal Krushna Rath's case (supra) following

observations have been made by the Apex Court:

"6 | Whan the selection process has actually commenced
and the last ‘date for inviting applications is over, any
subsequent change in. the requirements regarding
qualifications by the University Grants Commission wil)
not affect the process of selection which has already
commenced. Otherwise it would involve issuing a fresh:
advertisement with the new qualifications. "
38 . Tf one has regard to the aforesaid DM 6/85 by which a
methodnlogy has been adopted to grade applicants on the basis of
their marks into highly skilled and skilled grade with consequent
grant of increments which has been followed while they were
Appointed, hy no stretch of imagination can be treated a process

unconnected with the appointment or- any condition as . to ‘the
contract of apprenticeship if DMs 1laid down criteria to be

followed for accord of grédes the same 1is a matter concerning

recruitment and analogous to the process of selection leading to

appointment.

L4

39. In so far és application of DTM 117/99 to the batches
retrospectivé1y i8 concerned, as provided under clause 9 (a)
having issued the aforesaid .DTM on 20.1.99 that too without
approval of the competent authority being an instruction laying
down criteria for appointment on the basis of apprentice training
cannot be applied retrospectively. It is a settled principle of
law that an administrative instruction or order cannot be applied
retrospectively. The Apex Court in the case of Chandraprakash

Madhavrao Dadwa (supra) held as follows:



|
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“To put it in a nutshell, the change 1in the eLsentia]
qualification made 1in 1880 or 1998 or the additional
‘functions now required to be performed by the appelliants
could not retrospectively affect the initial recruitment
of the appeliants as Data Processing Assistants npr their
confirmation in 1989. Recruitment gqualifications| could
not be altered or applied with retrospective affect so as
to deprive the recruitees of their right to the post to
which they were recruited nor could it affect their
confirmations.” l

40. In B.L. Gupta’s case the Apex Court made the fb]lowing
cbservations as to retrospectivity of the instructions by

observing as follows:

"10. We are unable to agree with Shri Sanghi 'that by
virtue of their length of service, while holding current
duty charge as Assistant Accountants, his| clients
should be regularised in the said posts. Merely because
the same paosts have been upgraded from Senior Glerks to
Assistant Clerks to Assistant Accountants, it would not
mean that persons who were given the current duty charge
could be regularised without any selection. The| clients
- of Mr. Sanghi presumably hold lien in the posts qf Senior
Clerks. If they were to be regularised as Assistant
Accountants, the effect swould be that they wou1d be
promoted to the said posts. The Rules of 1978 prescribe
the mode in which the promotions can be made. This mode
has ‘to be followed before the appointments wou1d|be made.
If so statutory rules had existed, it may have been
possible, though we express no opinion on it, that the
existing incumbents may have been regularised. Where,
however, statutory rules exist, the appointlent and
promotions have to be made 1in accordance with the
statutory rules specially where it has not been $hown to
us that the Rules gave the power to the appointing
authority of relaxing the said rules. In the absence of
any such power of relaxation, the appointment as
Assistant Accountant could only be made by requiring the
candidates to take the examination which was th method
which was prescribed by the 1978 Rules.”

-

41 1t one has regard to‘the-aforesaid the criteria which was
in . vogue and remained effective till batches are complete and
apr-licants have successfully passed NCTV shéu1d_ hare been
followed and an instruction which has no enforceability Fannot be
applied retrospectively, particularly to the detriment of
applicants as by following the new criteria and altering the
percentage they had begn abrogated in their pay scale, gLading as

well as pay and allowances and as a c¢ivil consequence an

. oppartunity was mandated which was deprived to them. |

o

P pu—
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42 . We have no hesitation to hold that application of DTM

117/89. upon applicants retrospectively through clause 9 (a) of
the DTM is against law and applicantes should have been graded and

were to be accorded benefits and appointment as per DM 6/85.

43. The impugned actionﬁof the respondents in applying OTM
117/99 ‘retrospectively ig also an anti thesis to the cardinal
principie of promissiory ~estoppel and goes contrary to -the
Tegitimate expectation of applicants. In the beginning of the
training applicapts who have been extended promotions to be
accorded as per OM 6/85 have been made to act upon it, és they
had performed as per their capability having regard to the
percentage for grading them skj11ed and unskilled. The aforesaid
OM was the only criteria for gradation based on the percentage of
marks. Having performed as such and secured marks and requisite
percentage to be accorded highly skilled and skilled artisans
with benefit of increments the promotions extended further cannot
be defeated by .application of retrospective administrative
1Hstruction. The doctrine of promissory estoppel is well
.expTained in Union of India v. Godfrey Philips India Lté., AIR

1986 SC 806, where the following observations have been made:

"Of course we must make it clear, and that is

also laid down in Motilal Sugar Mills case (AIR 1878 §C
621( (supra), that there can be no promissory estoppe)
against the legislature in the exercise  of its
legislative functions nor can the Government or public
authority be debarred by promissory estoppel * from
enforcing a statutory prohibition, It is equally true
that promissory estoppel cannot be used to compel the
Government or public authority to carry out a
4 representation or promise which is contrary to law or
. which was outside the authority or power of the officer
of the Goavernment or of the public authority to make. we
may also point out that the doctrine of promissory
‘estoppel being an equitable doctrine, it must yield when
the equity so requires, if it can be .shown by the
Government or public authority that having regard to the
facts as they have transpired, it would be mequitable to
hold the Government or public authority to the promise or
representation made by it, the court would not raise an
equity in favour of the person to whom the promise or
representation is made and enforce the promise or
representation - against the Government or public

r
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authority. The doctrine of promissory estoppel would be
displaced in such a case, because on the facts,| equity
would not require that the Government or public guthority
. should be hald bound by the promise or representation
made by it. This aspect has been dealt with ully 1in
Motilal Sugar Mills case (supra) and we find ourselves
wholly in agreement with that has been sgaid in that
decision on this point." :

44 Tf one has regard to the aforesaid respondgnts are

estopped from acting detrimental to applicants’ interest -hy

altering criteria in the midst of the fapprehtice training of
applicants.  As applicants have been prejudiced and their rights
are abrogated_the same cannot be countenanced the doctrine of
promissory estoppel is an equitable principle incoqporating

W w
within itself the rule of ?éﬁx. b[ay .

45, Moreoever, the doctriné of - legitimate ex%ectation
envisaged and imposes ubon Government as an essence duﬁy to act
'féir]y by taking into consideration all relevant factors|relating
to the Jegitiate expectation. If the consistent past policy
'.which was app1icéb1e upon appreqtices has Béen cﬁanged which had
an effect of depriving applicants what they had expected| out of
thé "past palicy on the principle of audi alteram partem as the

"~ .

benefit advantage which was to be accfued, i.e., gradation with
increments to applicants cannot be altered and in case of ény
adverse effect, an opportunity to show céuse was mandated, which
admittedly was not given to them. Applicants, in view of DM_6/85

have parformed accordingly and acquired requisite-percentage‘for

appointment of highty skilled grade-II by retrospective effect

and modification of DM 6/85 have been accorded in 1ESser‘grades_

with loss of increments. This is against their Tlegitimate

- Fa
expectation in view of having requisite percentage and in the

1ight of grading system evolved in DM 6/85.

45 . In so fTar second set of OAs is concerned, as per DM '6/85
as well as 117/9%  the gradation consist of 401 internal

assessment, 50% final examination and 10% for conduct. and

%,
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discip]ine-which is at the discretion of Officer Incharge, thougﬁ
there were several factors and componants 1ike sports NCC, extra
curricular activities for awardiﬁg marks, we find that 1in al}
these O0As though possessing the requisite certficates in various
fields, 1lesser harks have been awarded without considering
certifiéates atc. It is a ,settled principle of law that
discretion is to be exercised judiciously and while awarding
marks which is at the discretion of respcndénts.pfficer. before
awarding the marks a trénsnarent and Jjustifiable aséessment as
per the requjsite material to Jjudge in different disciplines
should have been adopted. Marks awarded and the certificates
issued to applicants '16 various disciplines show contréd%ction
and discrepancies which is an anti. theéis- to fair play and
transparency in the action bf the respondents. It appears that
while awarding thése marks a mechanical exercisé has been done by
the concerned officer and in that process various disciplines
ha;e not been looked into and assessed as per the availability of
experience in these disciplines and perfcrmance‘ on accoaunt of
the «certificates existing‘ on record. To our conéidered view,
though there is no unreasonabteness in grading system in so far
as 10 marks for conduct to be awared by ﬁhe Officer\incharge bdt
the hanﬁer in which the mafﬁs have been awarded shows
non-application of mind and arbitrariness, which cannot pass the
test laid down under Article 14 of tthConstitution;of India.

47. " Having regard to the aforesaid, first ;et of 0OAs is
partly allowed. Clause 9 (a) in DTM 117/99 is quashed and set
aside; Respondents are directed to re-consider the grading given
to applicants as per DM 6/85 having regard to the marks secured
in. the final examination of apprenticeship and accordingly
re-allocate from the date of appointment as per the grading to
applicants as well as increments. In that event applicants shall

,also be entitled to all conseduent1a1 benefits.
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CENTRAL ADMINISTRATIVE TRIBUNAL
"BCMBAY BENCH : '

CP No.6/2004 in OA No.$55/2000
CP Nc.14/2004 in OA No.857/2000
CP No.17/2004 in OA Ko.860/2000 5th Oct,04

None for applicant. Respondents by Shri
V.S .Masurkar.

"Learned counsel for respondents submitted
a copy of order dated 19/8/2004 passed by the
High Court of Judicature at Bombay in Writ
Petition No.5073/2004 whereby the operation of
the Tribunal's order dated 16th June,03 has been
stayed.

In view of the above, notices on Contempt
Pstitions 6/2004. 14/2004 and 17/2004 in O
Nc.855/2000, 857/2000 and 860/2000 respectively

are discharged

B,

(MUZAFFAR HUSAIN) (A.K. AGARWAL)
"MEMBER(J } ' VICE CHAIRMAN
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