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Central é&dministrative Tribunal
Mumbgi'ﬁﬁnah

0A No. 86 /2000
Mumbai this the L8th dav of Junes, 2003%.

Hon'ble Mr. V.K. Majotra, Membar [Admnyv)
Hon“kle Mr. Shanker Raju, Member (Judl)

Yeshwant dnand Bhadekar,
RS0 318/2%, Shiv Sadan,
Manda Fatkar Hoad, Vile,
Rairle (1Y, Mumbal-400 Q57 ~Apnlicant
(fy Advocate Shri S.P. Inamdar)
~Varsus-

L. Union of India, through

Sacratary o Govt. of India.

Ministry of Finance,

Department of Revenue,

North Block, Mew Delhi.
2. Chairman, Central Board of

Excise and Customs, North Block,

New Delhi-110 001,
%. The Commissionar of Cuatom,

Mew Custom House, S.¥W. Road,

Mumbal 400 038, ~Respondents
[y Acdvocate Shri K.R. Shetty)

| OROER  (ORAL)

Mr. Shanker Raju, Member (J):

ﬁpplicant impugns  raspondants”  order dated
19.8.99 imposing upon him ‘a punishmént of compulsory
retiremaent from service. He has sought quashment eof the

aame with all consequential -bensefits.

2. applicant who was working as a Preventive
nffigar was issued a major . penalty ‘chargaﬁh&ﬁt undar
Rule 14 of the O3S (CC&)_@&I;E, 196% on the allegation
of axfracting.an illegal g&a%t %rom a passengsr te clear
his pﬁaccompanie& haggage upto tha tune of KRs.10,460/-.
Enauiry Officar on his fimding,ﬁid not prova the charge.
The - aforesaid  order was agreed to by the disciplinary

authority (D&Y, 1.e., Deputy Commissicnsr of Customs by
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his mrd&% cdated 8.1.%6 exonerating apnlicant from the
charge as wall as dropping the enauiry. Simultaneously
with the disciplinary proceedings criminal prosecution
under Fravention of Corruption Act waﬁlinstitut&d in the
Court of Special Judge at Mumbal in case No.i1/97. v a
judgment dated 13%.1.97 applicant was convicted and
sentanca o suffer RI for a pericd of one vear with &
fina of R$,$“000fm and also sentence to one  vear under
dza TP ALl ﬁant@hces I ordared to run
concurrently.  Applicant approachad the appellats side
of  the High Court of Judicature at Bombay in Criminal
Appeal Nm,124{9? whereby an order dated 11.5%.97 bail was
granted and sentence was suspendsd, The President, in
gxercise of powers under Rule 29 (1) of the Rules suo
moto reviawﬁﬁ the order of the Na  datad &.1.9¢ and
issued & show cause notice to applicant for imposition

of suitable panalty.

3. Aforesaid notice was challenged before this
Court in 0A-1OT/98, wherein by an order gated 23.1.98 04
was  disposed of with liberty to applicant to file reply
to the show cause notice and th&rma%tgr”considﬁratimn of

reprasentation.

4. Accordingly., show cause notice was replied on
12.2.9%  and  on  the same aftar consultation with the
Union Public Service Commission {UPS&}'ahd acireaing with
the advice the impugned punishment was impossd  upon
applicant, ﬁivihg rize to the presﬁnfﬁﬁﬁ;

5. lLearnadd counsal  for  Applicant  imbugns  the

punishmant on the following legal grounds:
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.00 By drawing attention to the decision of the

Princiﬁal B&nchruf this Tribunal in $S.K. Pandey v. Union
of india, AT 2003 (1) CAT 538 it is contandad that as
tha DA exoneratad applicant and there was no punishment
imposed, imposition of punishment by the 04 on tha
advice of UPSC which recommended penalty of  compulsory
retirement in view of the disagreement and variance from
the earlier order of the DA it was incumbent upon the
Fresident to have served applicant prior to  imposition
of  punishment  along with show cause potice copy of the

advice of the S0,

5.2 It is further stated by resorting to decision
of  the Mumbai HRench of the Tribunal in K.$. Mahalingsm
v. Union of India, ATJ 1998 {(8) CAT &78 that under Rula
29 of the Rules {bid provision for review by the
Frasident cannot be invoked against the order of a
subordinate authority. According to applicant Rule 29
can be invoked only if new facts or mateiral have
come-Forth and as applicant was convicted for an offence
apprdﬁriat& provision to be resorted was Rule 19 of the
Rules ibid and as punishment has  besepn inflicted under

Rule 2% (1) the order passed is without jurisdiction.

5.% It is further contended that as the judagment of
the trial court has baen staved, it cannot be taken into
consideration to tha detriment of applicant. It is also

contended that on the stale event of 1986 applicant has

baen punishad after a gap of about 10 years and the
adgvice of the UPSC is unfouned, lacking in material in

narticular.
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& On the other hand, resrondants’™ aoingel  Sh
K.R. Shetty, rsbutted the contentions and stated that
action of the President is in consonance with Rule 29 of
the Rules and as prior consultation of the URBC is

mandated the same has been resorted to.

7. Shri Shetty further stated that case of
apnlicant cannot bhe compared with that of original order
of punishment, as the President has provisionally
détid@d to  impose the peanalty of comoulsory retirement
upon applicant on the advice of the URSC agreed with it

and thaere is no auaestion of disagreemsnt and furnishing

‘a copy of the advice prior to imposition of npunishment.

8; It is further stated fthat as Aapplicant s
"~ convicted  unless the conviction is obliterated by
acauittal in appeal applicant cannot seek re-instatement
or guashment of the punishment and in tha avent of

finality arrived at in appsal on  exonaration of

™

vt . of applicant, law shall take its own course,
3. e have  carefully  considered the rival

contentions of the parties and perused the material on
recard. Rula 29 of the Rules ibid provides that
Brasident by any time on his own motion may call for the
recordrof an asnguiry and revise any order from which no
appéal HAs bead prefarred to anhance tﬁe penalty impossd
or tﬁ.imPOSE penalty where no penalty is imposed but in

such event while imposing nupishment it is to be ensursed

that the due process for a major penalty has bean
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followed and URSC is to be consulted. In furtherance of
the abowve and in COmpliancerf it a show cause notica
was servad upon applicant, as aftsr his exoneration from
the charges in the disciplinary proceedings tha decision
of the trial court convicted him of the offence. It is
trua that‘Huia 1% of the Rules could have been resorted
to whére tﬁﬁ only safeguard is issuance of & show causs
notice and an  opportunity. lUnder Rule 19 consultation
of the UPSC is also mandated. Howsver, on conviction a
reasonabla ohportunity by way of & show cause notice was
afforded to Aapplimant and after conslideration of his
reply as applicant was convicted by the oriminal court

and the fact,that suspansion of sentence would not havae

an effect of obliteration of the criminal offence and

the charges alleged against applicant of a gravest
- L

misconduct of acceptance of bribe which wd¥? proved, the

7
Preasident  compulsoerily retired applicant from service.

In our considered view the decision in Pandevy’s case
(supra) Wi 1 d hawve no application in sugh an
sventuality. The #resident has not acted as a D& but on

suo moto raview revised the orders of the DA. Nacessity

A

of furnishing advice of the QPSC prior to tha imposition
of the nunishment arises only when the DA bassad and
order  and there is a disagreement betwean the findings
arrived at by the DA and the advice tendsrad by khe
LRSC, We fina from the record that Fresident has
prmvisignally decidad to impose penalty of dismissal
upon  applicant hut on the advice of the UFSC a lasser
punishmant of compulsory retirement, which was agresd to
by tﬁa'PrﬂsiQ&ﬁt, was imposad. This, to our considerad

viaw, is not a case of disagreement arrived at by the

.o - - e m o mme wam e
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Fresident acting under Rule 29. @8 such non-supply of

the advice of the UPSC prior to impositien of the
nanalty cannot vitiate the order. However, wa pote that
the advice was sarved upon applicant aleong with copy  of

the panatly order.

0. In =0 far as the plea that President has no
jurisdiction to invoke Rule 29 (1} against an order of
the suﬁmr&inate authority, the decision in Mahalingam’s
case (supra) is distihguishable on the ground that there
the issue was of exhaustation of remedy and tTha orders

of Prasident under Rule 29 (1) has not been scrutinised.

L4
. , As  applicant has bheen convicted of an offenca
N _' v 7
of corruption by the trial court mere suspension  of
.
gxwacution ~of sentence would not have an  effect of
.o R

mhlitﬂﬁﬁtion of annlicant from coriminal charges, and
this doss not 1oose its afficacy marely because
evacuticon of the sentance iz suspended by the ftrial

court. However, in case applicant is exonerated of the

Tharge, law shall take its own course. We are fortified

in this view of ours by!the dacizion of the Apex Court

in Union of India v. Ramesh Kumar, 19%7 SCC (L&S) 774,

Lz, - Having regard to the above, finding no
infirmity in the order passed by the Prasident 0a is
fmund hereft of merit and is accordingly dismissed. No

costs
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