CENTRAL ADNINISTRATIVF TRIBUNAL
MUMBAI BEK?H

161% A
Dated this theaday of June, 2003 (/4 ¢.2003)

Coram: Hon’ble Mr.V.K.Majotra - Member (A)
Hon’ble Mr.Shankar Raju - Member (J)

(1) 0.A. 989 of 1999

.Raghubir Om Prakash Singh & 78 others
(8y Advocate Shri A.Thorat) - Applicants

«®

®

Versus

Union of India

through the Secretary,
Ministry of Defence,
New Delhi -1.

Indian Naval Headquarters,
‘Parliament Street, :
New Delhy -1,

. Naval Dockyard,
Mumbai, Lion Gate,
400023.

Rear Admiral P.Jaitly
Admiral Super1ntendent
"Naval Dockyard,

Mumbai .

Deputy General Manager,
Personnel & Administration,
Naval Dockyard,

Mumbai .

Shri Manjot Singh,

Deputy General Manager,
Personnel & Administration,
Naval Dockyard,

Mumbai.

Cdr.Jugal K1ehore

0.1.C. Dockyard Apprentice Schoo1

Manager Human Resources and P1ann1ng,

Naval Dockyard, Mumbai, .

(By Adv.Shri V.S.Masurkar) - Respondents

(2) O.A. 655 OF 2000

Shelendra Singh & 25 others E .
(By Advocate Shri Peter Lobo) - Applicant

Versus

Union of India, ' :
New Delhi.

.2/~




v ey - -
H ow i " -

7. indian Naval Hﬁadquartarsq
New Dalhi.
3. Naval Oockvard, Mumbai . , ;
4. Rear Admiral H.Jaitly,
Acdmiral Suparintendantv :
Mawval bockyard,Mumbai .
5. Capt.K-K"Singh, ‘
Hersonnal & Qdministratian,
Haval bockvard, Mumbai.
6. Manjot Singh,
Deputy Farsonnel Manager.,
Naval Dockvard, Mumbai .-
7. Car . Jugal Kishora,

O.1.C., Dockvard Apprentice School ,
Manager., Human Resourcas &
Flanning, Navai Dockyard,

Mumbasi .

(By adv.Shri Y.5.Masurkar) ~ Respondents

(3) 0.A.855 of 2000

Ripin Kumar Singh,
LLOLE

Fitter, Naval Onckyard,
Mumbai ,

o C/o H.R.Tiwari,

301, 3rd ioor,
Badridham,Emwing,
Titwala (Nor‘th)'l"hanev
Fin Code 400 O2%,

(3y Advocate Shri H. A Sawant) ~ Appliceant
Versus
1. The Officer—inmﬁharga

of Naval Dockvard Abprentice
Schocl, Naval Dockyard,
Mumbai .

7, Tha Rear admiral
&omiral Superintendent of
Nawval Dockvard Musbai .

3. Union of tndia,

Acting twrough the Secratary,
Seuth Block,

Ministry of Defance

New Dalh’

(By Advocate Shri

Y S.Masurkar)

Respondants
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(4) 0.4.857 of 2000/

Kirendra Singh Yadawv,
Fittar,

Naval] Dockyard,ﬁumbai.

R/o 6RI/E. NAD Chunabhati
Tahsil Uran District Raigad,
Maharastra.

(By Advocate Shri H.A.Sawant) -~ aApplicant

Versus

1. The Officaer-in- charge of
Naval Dockvard ADprentice

S0hool Navail Oockyard,
Mimbai .23,

7. The Rear Admiral
Admiral Superintendent of
Naval Oockyard, Mumbai .

S Union of india,
Acting through the Secretary, ‘
South Block,
Ministry of befence,
New (Delhj.
(By Advocate Shrij Y.8.Masurkar) - Respondents

(5) o0.A. 858 of 2000

Avinash Nepalia,

Diasel Mechanic,

Maval Nockyard, Mumbai .

R/o0 C/o F.M.Madwe,

P1/1. NaD Karanja,

fhasil Uran, District Raigad,
(Ry Advocate Shri H.A.Sawant)

- Applicant
Versus

i. Officer«inmcharge of
Naval Oockvard Apprenticea
3chool. MNaval Oockyard,
Mumbazi .

2. Rear Admiral

Admiral Superintendent of
Naval NDockyvard, Mumbai.

5. Union of India
Acting throngh the Secretary,
South Block,Ministry of Oafence,
New Dalhi.

{By Advocate Shri VQS,Masurkar) - Respondents
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Shril Krishnendu Saha,

1.C.E.. Naval Dockvard,]
Mumbai . .

R/0 Quarter M/21, MCH Colony,
kKaniurmarg, :
Fshandup West  Mumbai,

(By Advocats Shri H.4.Sawant)

Versus

The Officer-in-charge of
Naval Onckyard Apprantice,
seheal Naval Dockyard. Mumbai.

The Rear Admiral.
admiral Supsrintendent of
Naval UDockvard, Mumbai.

Union of India. ‘
Acting through the Sacretary,
Ministry of Defence..

South Block, New Delhi.

(v Advocate Shri ¥.5.Masurkar]

(7) 0.A.860 of 2000

Naresh Kumar Tvagl.

Fitter,

Naval Dockvard,Mumbai.

R/ Qr.No.44/21 NCH Colony.,
Kanjurmarg, #West, Mumbai.

(By advocate Shri H.A.Sawant)

Versus

Dfficer-in-charge of
Naval Dockvard Apprentice
schaol Naval Dockyard,Mumbai.

The Rear admiral,
admiral $upgrintendent
- of Naval Dopkyard,ﬁumbai,

iinion of India

actring through the Secretary,
Ministry of Gefence,

South Block,New Dalhi.

{RRv Advocate Shri V.S5.Masurkar)
(8) 0.4%584 of 2001

& K.Malik & 37 others,
(fay Advocate Shri G.S.Walia)

Varsus

(6) 0.A. 859 of 2000 |

. applicant

lappliicant

- Respondents

. Respondents |

- apélicant

“pen
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Union of 1India

through the Secretary,
Ministry of efance,
Naw (elhi. o

2. : Chief of MNaval Staff.
Navail Headauarters,
New Delhi.

3. Admiral Superintendent,
Naval Dockyvard.Mumbai . *

4, Deputy Genaral Manager:, -
. Personnel & Administration, .
. Naval Uockyard,ﬁumbai,

5. ' Cdr.iugal Kishore,

or his Successor in Office,
0fficer-in-charge,

bockyard apprentice School Manager .,
Himan Raesources & Flanning.

Naval Dockvard,Mumbai.

6. Fersonnel Manager,
MNaval Dockyard, Liongate,
® Mumbai .

7. Civilian Kducation Officar,
Dockvard Apprentice School.,
. MNaval Ubockyard,Liongate,
" Mumbai .

(lBy Advocate Shri ¥.8. Masurkar) - Respondents

(9) 0.4.124 of 2001

Bubesh S M. & 37 othears, )
(By advocate Shri G.G.MWalia) " - Applicants

Versus

1. Union of india
through the Sacretary,
‘Ministry of Defence,
Seuth Block, Naw Dalhi.

® 2. OChief of Naval Staff,
Naval Headauarters
South Block, MHew Delhi.

3. Admiral Superitendent,
Haval Dockyard, S.B.5. . Road,
Naval Dockvard, Mumbai.

g, Oy.General Manaager,
" Personnal & Administration,
Naval Oockvard, G5.B.5.Road,
Muombai .
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Cdrnjugax Kishore, |
or his Successor in OFfice, )
Officar-in-charge,” | j
{lockyard jApprentice School Manager, !
Himan Heqourr@s Naval unckvard
lLiongate, SES Hoad ) | o]
Mismbai. ! : 1 ' ‘ [
{Hy Advocate Shri V.5 Masurakar) | - Re F

ndpnt%

~
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K ‘ r
|
| L

8y Hon’ble Mr.Shankar Raju, Member (J)

-

R . e . - [ ]
Having reqard to the identical facts and question

of Jaw Tnvovied, the bhatch of these cases is being disposed of by
. . | .

this common order. - ' | ’
! ‘ | ‘ J
| - | | J
. These 0as can be divided for ccnvanianc&‘intn two sets.
™ e

T 0ASIRY/PS,  0A-655/2000, OA-SBA/200 and 0A-124/200 Dockyarg
| - '

N ‘ .
Temporary Memorandum (OTHM) 4/97 dated 1ﬁ"l.l?9? as | well a&as DM

KL/ dated j?"m"'wﬁf " and a]so DTM 11799 dataj 2L PP are
. . ) L - ’ | .

impugned., ﬂppl1cants have sought auashment of th S8 OTHs with
|

4

further directions to rnqpﬁndenfs to 1mp1ament onkvard Mamo (M)

-

. " NU.G(”J for ali %ucc&%ﬁful apprentlcp% nf the 58th)|
9} ‘ | : A
6}6 hatehas  of  the Oockvard ﬁppranticasl chool f with Aall
I | |

59th and 6Oth

i b " '
conseguential benafits of gradation, salary and | ihcraments  from

‘ . . | . ! .
he oate of their appointments, whereas in another set of Das,
. 1 ® ' +

s, 0A NOLBSS, 857, 858, 859 and 860 of 2000 a | challenge has

b J

, I
hean made to the f"r‘"l'f':"‘?"ia of allocation of mar(k=§ of 10% quotd
’ |
- with further direction to ra?pondents_lj ) fiT - Incharge  to
|

Atlot 5% marks oot of 10% marks to anp}1rantQJwﬁo are aponcintad

| -

i |
aftar being ,impartad training asl apprentices, with 811
! , ‘ ¥
' consequentila ' benafits. |
|
|
3. " appl anf% in the f1rat %et of OAs are h & apnrantices

W 10 reaponée to an adveftiﬂpment i%qued'in ‘1994 9; and 1996

. '
1

: W
for- the S&th. S5%th  and ﬁu-e? hafrthaf RS and after an opan

Lt
I
JomnasTition have  bean admwftad to. NDA  Schools undear tha
[
|
v
wto .ol p

i .y T TS
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ﬁpnréntices Act, L9et.  as the Oockvard comes within the ambit of
the act, they have been imparted training to fill up tachnicali
vacancies at NUQ Schools. On qualifying the preliminary tast and
after phyiscal and medical tests have haen éelact&d. for thessa
jobs. n fina?' interviaw these céndidatés had signa& the
contract of annirentice training. At the ftime of giving consant
DM &/8% was  in _vogue  to allocate grade to apprentice for
amolovment on completion of training. (n  preparation of the
final merit list applicants have joined DA%, Naval Dockyafd on
contract of apprenticeship training. In the aforesaid contract
clause (&) which deals with the offer of suitable appointment in
Gra¢e~1 or Grade-1f depending on the merit of épprantice training

has been deleted by respondents.

G . Applicants joined DDA Schools in their respaective grade
and were trained. The training period is divided into four

semastars, which consists of three internal semester and final

examination. For technical training of duration of two vears andg.

for thrae wvear ftraining course consist of six semesters out of
whinh five internal and one final. Final sxamination is to be
conducted by tha NCVT, The charge regarding initiation of batah

for training etc. is reporduced balow:

- The Twn vear Aoprentica Training Course

Batch No. Date of Nhate

[T T T

———m TN

Date of Data of Final

Joining complation completion complation Semas-
of Ist of thea of 1{lrd tapr
Gemester Tind Semester Semeaster Exam.
Sirth Batoh  apr. 95 Got .95 March 76 Oot .96 Mar .97
S9th Ratch  Oct. %% Mar .6 Oct. 6 Mar. 97 Oct .97
60th Batch aApr. 96 Qct. 96 March %7 Oot 27 Mar . 8



)
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the weightage of terminal examination, final examination

and cvarall cohduct is to be assigned marks out of 100 |in  the

ratio of  40:50:110. These 10 marks awarded by the Officer

tnehargs hy DAs i1s on the basis of several comoponants and factors

3 . .. | . .
reqarding overall performance of an  apprentice. One mors

. - - .- - - . ! .
fategory s Journevman ' in HS Grade-1 which|was also abolished

iatar on provides special training for a furth?r perind of one

vear at the end of which trade test was to be conducted as DM
. ‘ e

/75, Applicants who jdinad'the Apprentice Schools ‘in’-Aprilg

ﬁ

1995, Ocotober, 1995 and April, 1996 respactivaely for Sﬁkh, S9th
anad &0th batches had completed the course exac;iy atfter | two or

thiree vears as per the duration.  Respondents by DM 4/92F alterad

the grading system, supersading OM 6/85. The criteria laid down

is tabuiated as under: ' |

AAR0 PFHFDRH%NCE (TOTAL MaRKS) REQUITRED
Girade No.of 3rd Attempt
incremesnts
sKilLLED 2 TO to 5% and -
: above ,

1st Attempt Znd Attempt

SKILLED 2 T0% to Ydx ' 7%% and above

. \
&5% to 69% Tox to T4

SRTLLED  NTL a0% to 54% 55% to 69% d0% Ind above

A

SKINLED . L

7. Aforesaid DTH was further revised and‘amended‘through O™

AS/97 on LT .E.97 where the criteria was further changed las under:
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Anpnraentices Act, L1961, As the Oockvard comes - -within the ambit of
. »
the Act, they have heen imparted training to fill up technical

vacancies at NOA Schools. On gqualifying the preliminary test and
Aafter phy{sca] and madical tests have hean selected for these

jobs.  0n  final interview these candidatas had signed the

confract of anprentice training. At the time of giving consent

' M LH/85  was  in _vogue to allocate grade to apprentice for
’ emblovmant on completion of training. - On preparation of tha

final merit list applicants have joined OAS5, Naval Dockyaéd on
contract of apprenticaship training. In the aforesaid contract
clause (e) which deals with the offer of suitable appointment in
GragemI or Grade-1I depending on the merit of apprentice training

has been delileted hy respondents.

® 4. Applicants joined D&0A Schools in their respective grade
and were trained. The training period is divided into four

samesters, which consists of three internal samester and final
examination. For technical training of duration of two vears and.
for three vear training Courselconsist of six semesters out of
which five %nterqal and one final. Final axamination is to be

ronductad by  tha NCVT. The charge regarding initiation of batch

for training etc. is reporduced below:

- The Twn vear apprentice Training Course

e e ma et ae e am A e M ET b M EW AT e R fm G fe N s 4L KM M G B MR sk erb e ser res e e e e sae [ [

. FHatch No. Date of hate Data of Date of ' Final
Joining compietion completion complation Gemes-
of Ist of thea of Ilird tar
Semester 1ind Semester Semester Exam.
S8Rth Batch apr. 25 Oct.9%  March 76 Oct .96 Mar .77
S9th Katch Oct. 9% Mar .96 Oct. 96 Mar.97 oct .97
60th Batch ,ﬂprr 6 Oct. %6 March 97 Oct .97 Mar:?s

.
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L5,
and Gverall-cﬁyduct is to be assigned marks ocut of 100

ratio of  40:50:10. These 10 marks awarded by  the

The weightage of terminal examination, finail axamination

in the

OfFficer

Incharge by NDAs 18 on the basis of sevsaral componants and factors

. ) ) - C \
redqarding overall performance of an apprentice. One
. ) . B . - ) ’ i
cAteanry  is Journevman © in M8 Grade-1 which was aiso |ab

later.on provides special training for a further operiod

the

vear art end of which trade test was to be conducte

9T Rpplicants who idinad_the Apprentice  Schools  in
1995,  Oeotober,  199% and AForil, 1996 respactively for 58t
anad &0th bhatches had completed the course exactiy after

thraes vears as per the duration. Raspondents b; DM d4/97

'the'grading system, superseding OM &6/85. ~The Friteriaila
. 7 ‘ !

is ﬁahulated‘as undger:

MO
01 ished
nf.  one
d as M
CApTril.
N, S9th
twé or
alterad

igd down

AlARD PFRFQRMQNGE (TOTAL MARKS) | REQUIRED

ME o der s aa s e e yEs ey ey a1 RET NE !n' AW HE G aH il e e " e i ST "
Grada No.of 1st Atteamnt, Jrd Aatte

Znd Attempt
Tncrements .

TO to 7T5% and -

SETLLED 2 ,
: apove , ' :

SKTLLED 2 0% % and above

to 74%

SKITLED 1§ 65% to 9% TO% to Ta%
SKTILLED  NIL 0% to S4%

55% to 6%9%

D

7. Aforesaid OTM was further revised and amendad thro

S8/97 on 17.%.%7 where the criteria was furthar changed as

d above

ugh OTM

undeai-:

."
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Grade No.of
Increments

_—__—......_——_—-.._—__—-———__————-—-__—-.—--..._——-———-..._—-.-———-._—-.__—__—-..._

SKILLED 2

SKTLLED :

" SKTLLED 1

SKILLED NIL

8. Applicants

708 to 743 7

5% and above -

658 to 693 70% to 74% -

40% to 548 5

e ——— e —— a—

5% to 69% 408 and above

who had already paesed the apprentice

training, another DTM 117/99 was i

ssued on 21.9.99 wherein the

criteria had gone further ehanged. The basis of gradation was ~

changed, the marka were enhanced, weighing factors were altered

and final grading was changed

and fhe percentage has been

enhanced as compared to DM 6/85, which isg tabulated as under:

__-._-.__—_.._-....._—--—-.—._—--—_.—.__—-.——-.———-—

S5.No. Total Performance (TP) Grade Eligible Additional

.-.-._-._._......—.___-.-._——__...—._—.....-._——.-._—...——-..._-.--

I) 85 & abhove
IT) 80 to 84.99

ITI) -~ 70 to 79.99 .

IV} 65 to 69.99
V) 50 to £64.99
VI) 45 to 49.99
VII) Below 45

Awa
2nd/3rd
Attempt

- H?
- H1
- H

85 & above g2
70 to 84.99 g1
50 to 69.99 g
Below /0 U

rded for Increments

Employment

as

HSK II 2
HSK IT 1
HSK 1T NIL
SKL 2
SKL 1
SKL NIL

" Unfit for -

Employment

As per the approved DM No.6/85, which.has the arproval of

headgquarters the gradation to allot grades, i.e. . highly skilled

grade- IT and sekilled grade with 1ncrements is tabulated bhelow:
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1T - The three year’ApprentiSé trainﬁng,Coursé

Ratch No. Date of Date of completion of: ‘
Jo1n1ng Ist IInd ITIrd IVth Vth Final

Seme- Seme- Seme- Seme- Seme- Seme- ‘ !
ster - ster ster ster ster i " ster

o it an v Amn i T o A e m o ke A i ————— T fma e it AL S T Y W TR Sy o M e e v b R S e T

5&th Batch Apr.95 Oct.95 Mar.96 Oct.96-Mar.97 Oct.97 Mar'QB

£9th Batch Oct.95 Mar.98 Oct.98 Mar.97 Oct.97 Mar.98 gct. 98

\

60th Batch Apr.96 Oct.96 Mar.97 Oct.97 Mar.98 Oct.98 Mar.99

9. In the aforesaid DTM the new grading ‘system r%vised in
1998 had been retrospective1y made app11cab1e ﬁoJ a1T- the
apprentices of 58th to 62n%ibatches as- w911‘ as apprent1cee of
2001 batch onwards. Being aggrieved with tpé aforesaid (change 1in
the criteria and its retrospective apﬁ1icat10n QéppItcanfs

espoused’ their cause for revision of pay SCaﬁe and apb1ication of

1985 DM in sa far as grading is concerned and by an ordér passed o

by Admiral Superintendent on 16.9.99 it Aas been bommunicated
that the decision in the matter would be communicated| shortly.
As‘ application of OTM™ has adversely affectea applicants’ grading
ahd scale of pay and other service bénefits and in absence of any

decisidn taken by respondents ihe-presenf OAs have been| filed.

10. In so far as the impleadment of all applicants [in one OA
and an application to this regard under Rule 4 (5) |[{a) of the

Central Administrative Tribunal (Prbcedure)iRu1es, 1987, at the

outset the learned counsel stated that though there |is no such ",

application for surh impleadment but as the present | cause of

action has arisen as an outcome of the 90115y dec1s1on taken by

respondents they may be accorded permission‘ to 1implead in one
application subject to paymeht of court fee on behalf of all

applicants.

§1. Learned counsel for applicants at the outset states that
respondents being the modal employer and' State being a Welfare
State applicants cannot be treated arbitrarily in viplation of
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the anshrined principles of equality and pérﬁeﬁal Liberty
contained in Articles ld. 14, 1%, 20 and 21 of the Constitution
of Tndia. I sarned counsel - contends ‘that as applécanté'have
atready aualifiesd successfully the apprentice training andhave
bean apnointed the matter regarding their gradation, pav scales
and further'benefits are part of. their conditions of service as
the gradation arrived at and followed as per DTM 117/99 is the
basis of the.i'r baing - 'chS\"(jhatcd.has HS8~11 and Skilled grade
with definite pay scale. Aforesaid OTH is a matter concarning
recruitment and being a pre~rec;qitment process fheir grievance
is well covered under Section 14 (1) (a) of the Administrative
Tribunals Act, L1985 (hereinafter referred to as AT Act.)

12. One of the conditions put-forth is that at the Ttime of
Lioining training and even successfully qualifying the sams
gradation was admittedly to be.governed under OM 6/85 which WA
in wvogue and on the understanding axtended by raspondents as ' to
annlicability of _this mamo  for their gradation aﬁd' furthar
appointment  process the respondents have applied retrospectively
tbe nNM 117799 o their det;imentz As an administrtiva
instrubtion issued By respondents, though it is not enfbrceable
as per law hacause the earlier OM was issued on approval by
headquartars office the 0TM subsequently issued have no sanctien
of 1aw and unapprcved'cannot be brought into operation énd acted
U0 . By referring to the following QEcisions.of thg Aapasx Court
it is contended that an administrative instructi;n cannot  be

acted retrospectively:

i) Chandraprakash Madhavrao Dadwa and others v. Unipn of
Tndia & Others, 19979 SCC (L&3) 33. )

i1} K.l.. Gupta & Another v. M.C.0., 1998 '8CC (1L&S) 537,
iii) Fond Corporation of India Fteo. tteo. V. Om Prakash Sharma
and Others, L9988 (2 SCSL.T 337 '



o

1.

In  this conspectus it ig states
' '

anprentice training their gradation should
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And shonld he affectaed as par the OM in
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doctrine of  promissory’ astoppel a

riication against the qbvarnment

it is

FEgAro

’s!

T I'n  this
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aining the

Lemen 81

i the hasis
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with drawal of increments.

of Thres gradation to he done as per OM- 6/85

v

and as the OM is neither contrary. to law nor

of gnverament is iﬁforc&abl& in' law. e

support  tThe decision of  the ApBx, Court

FULCL BTR 1986 S0 ane
+ kY
15, anothear Punt&ntlon pLt- furth is invo
14

iﬂu1f1mﬂfﬂ axnantation. fn thi"  regary

anvantage Hmwurdvd under the old nolicy, i.e
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gradatisn  and increments raisas a  legit

. ) ; .
sefore  adopting  any  new polioy
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have baeen put to
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principles of audi alteram partem.
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nrncess ot selsction,  Tn this ronspactus it is Qggted that onrs

the M 4755 taid down alaborate method of dradation on the hasiea

oF marks Javing A0WN nercants 5 criteria to grade apprentice .for
aawointm&nt the SAMES cannot be altered after they had
sucerssfully comnlatea the aparﬁnflce training and werse apDOJnfad
T a nost, Helianrn has beaen piared on decision of épex court in
Hﬂharaﬁhtra. Statg‘RQad Transport ﬂarporatiﬂn & Ors. v. Rajendsra
Lhimrac Mandve & Ors., 2002 (1) $CSLy 17 as well as on a deciaion
af £ha Aax Uourt in Gopal Krushna Rath v, Mua}ﬁu Balg (dead) by
LS, én& Brs. 19910 (1) SCSLT 360, 3y ref&rriﬁg to'the reply of
reasnondents it is stated that it has baah admitted that grading
avstem lcontain&d iﬁ (3 6K8$ Was replaced by OTM 4/97 and 37797

Ang thereaffer was furthar revised by DTM ALL7/9%. It is  further

stated  that respondents hava acgmitted that OTM 117/99 issued on |

‘ \

PHOLL99 was mads apolicabhle to apprentices of  Sith, 39th,  &0th
h ) .

ang &i=g2 batoheS with retrospectiva effect. It is further

fontandad that apnlicants have not withhled the information of
thair aﬁp@intﬁent 5n 1999 to teéhnical cadre against axisting
vacanciﬂs and by raferring to the chart annextad at A-8 it is
contended  that grading as per M pf'gs wWou id have.plaéad.them in
igher skilled arade as well as would have accrued increments  to
them. By. the .aforeziad reatrospective application of an
-H#miniﬁtfaﬁiV& instruction monetary benefits have baen abrogated.
it is further'statad thét an%m‘l a8 iﬁ OTMs issued in 1997 have
besan admitﬁad by respéndents. The résﬁondents have justifiad
revision of thalgrading AS par Government of India’s iettar datead
R I I T 5ut the ‘same cannot be annliad r&trospactivei? AS
applicants  who have baen inductad in apprentice training whan OM
ﬁjﬁﬁ'waa in vogie they cananot ba divestad away of their bﬂnﬁfits

an that oratewt.
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L7 In a0 far as the second set of dﬁsl is coﬁcerhed,
aﬁp?inﬂﬂtl after being imparted training have bean aliegéd to be
discriminated in so far as 10% marks to be awarded by Officer
toharge of  HO&  School. aAccording - te the }aarned'counsel thea
aforesaid marks unager theu heading of  éonduct coﬁsist bf

. : |
conduct and discipline, school - appointments, NG CARMD

s . . N - . .
cartificates, sports, co-curricular activities a&and| social

f

. . X . . . !

Rervina.  aAccording to applicants while awarding 10% makks the
’ E

aforesaidg fa-tors are to ba taken into consideration and [there is

an slamant of arbitrariness and discretion not being exsrcised
judiziously though despite having certificate of NCC and sports

! .
this  discretion  has not been founed on any intelligibla

. | ;
differential having nexus with the objact sought to be Jchieved"

The same does not pass the test of eaquality under ﬁrfiC]A% 14 and

Le of  the Constitution of India. &y the element of ;a T ks out

of 0% marks to applicants. th@y have baen depr1ved of thelr gracde
and monetary benefits, including sen1orityr' applicants are

discriminated with batch MNos. 5% and S8 despite the incumbents
‘ | ,
are placed agual in all respects. The Officer Ifncharge |with an

. " | -
obliaque purpose  has acted against the policy laid down.| lLearned

+

cownsel has also quastioned the competence of OFficer Incharge by
wcontending that no delegation for award of marks has been made o
him If the performance is the critaria th&ldiscretiqn should be

faiiv and as per the performance and matarial on record and the
. . ) | . N
marks are to be allotted on overall achievements ﬁn NCC and
|
\hnufq and- not according to the whims and fancies. Applicants
('

have been singled out by awarding lesser marks under the guise of

-

did-ration which is not fair and unwarranted. It is|contendad

thav in OA-8%%/2000 despite having NCC and sports . 50% have been

catwen under the disc ref!ﬂnary quata to applicants. ipplicantﬁ

v

wWho secured aggregate marks of 58.9% in mid term nd Tinal

examination have -baeen awarded only .50% marks at repdum which

made the grand total to 58.9% and applicant was accorded as
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arading ’B;u Refearring to 0A-B857/2000 it is tated that applicant
agot SF.22%  in ovefa]l grading and discretionary mérks were one
which deprived him of grade 4. In 0A-858/2000 applicant got:
57.760 but b% in assessment despite having requisite certificates
within the componants ané factors to be considered. Similarly in
OA-85% /2000 applicant got $7w60%' and 6n1y‘1% in_discretionary
quéta dapriving him of grade A" and . lastly in  0A-860/2000
‘despite having requisite certifiéates what hgs bean awarded to

anplicant in the discretionary aquota is 0% whereas is total
[}

grading was 56 which has deprived him of grade ’A’.

8. © On the other hand, léarned counsel for raspondents $h.
¥.5. Masurkar contested the Oas énd- vehemently opposed the
contentions. - Ona of the preliminary objections taken is that
under Rule 4 (5) (a) of the kules. ibid by‘ contendinq that in
abqance of any application for impleadment in single appllcatlon
Uﬁs are bad in law and can be sustalned in so far as appilcant

No.1 Sh. R.0Q. $Singh (0A~-98%/2000) is concerned.

17, ‘ énothar contention putfforth is taking resort to Section
20 of the Apprentices Aét, 1961 as to the jurisdiction of this
court to entertain the grievance of applicants. B8y referring to
the aforesaid provision.it is contended that any disagreement or
dispute bétween the employer and apprentiées arising out of a
contract of apprenticeship is to ba‘referrer %o the Adviser for
decision and thareafter the decisién is appealable within 30 days
to the aApprentice Council. As  applicants have a dispute
regarding gradation and grant of increments which is as per the
contract of apprenticeship and is a qispute arising out of the
:

cantract the ramedy lies befora the appropriate forum and not

bhafore this Tribunal.
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this Tribunal annii

1

availahbie to them. As no repras&ntatiows have bes
LT s |_

are varred under Section 20 of tha AT Act.:

g

:
In so far'

‘

hoth are asministrative instructions and are valid in

P

/
)

as DM and OM are concerned,

i

Ancther aontention pntﬁanth 'is that hefore coming to

cants have not exhausted the alternate

t i$
|-

ramecy

n filed, 0OAs

T

stated that

1aw.

In so far ‘as the status of apprentice is concerned, it is

statad rthat not beaing a service matter as & apprentice is not A

government servant  any condition - of

anfnrocaahlie bhafore  the court énd by faf@rhihg to t

L

only faw peonle have been inducted in apprentice

i=s no comoonant of saleaction and the scope cannot be

fart of their anpointment. Ry producing a

v

by Sh. Masﬂrkaqklthat with regard fo

“pertaining to the training of two and  three vears

what has basn apprised is OTHM Yssused

) I
sunarssdad the aarlier DM /8% and at the

4/97 and 35/97 applicants ware in training
n 3 . . . [ '

a contract  of ‘apprﬂntice_raspﬂnd&hts have avery . ri

|

the gradation which is in the larg&r'imtagast of -

i

Nawy

+
5

S da in the
ponrentios Ant, being statutory, one is

i

as apprentices and

‘nnt

contract

2%, It is further stated that applicqﬂts have su

batches N

“tra

time of issue.

ADDGI

cannot bé
he faot that
ining thars

enlarged.

ppréésad the

chart it is . contendad

o. 98 and 62

raspactively

vida: No.d/B7 which has

of DTMs
as

aght to altar

reduirament of-

'

aforesaid @onspaﬁtus-it ils stated that under the

nted during

training and with no  guarantes of employment and having no

condition of

i

- Lt
I

e
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arvice the gfadation and| incremants - cannot  be
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In so far as second set of Ohs is\eoncerned, it is
contenced that 10% evaluation at .the discretion of Admira)
superintendent has bean judiciously exercised keeping in viaw the
conduct  and - performance pf applicanf. and as the same has a

nexus with the ohjact souqght to be achieved there is no infirmity

in the =same.

P It is further stated that apprentices of the same batch

who have have joined the same training were  covered by the

similar conditinns as such there is no discrimination at ail.

VAR In so far as revision of 0TMs 4/97 and 35/97 is
concernad, it is  stated that theée DTMs  have regulated the
apprentice training of applicants - and they were recruited as
app}antices‘to meet the statutory requirements of Apprentice Act,
1961 and not for employvment, as after OTM of 1997 the batch S&,.
59, 60 and 2001 who have passed the final NCVY examingtions till
ﬁpr%l, 1399 with a view to ensuring justifiable grading of these
apprentices strictly as per guidelineé contained in Government of
fndia MOD  letter dated 14.11.96 and removing anomalies in OTM
3&/?5 & naw 0OTIm 117/9% issued an 21-9;99 was made applicable to
apprantices retrospectively with a view to give highef grade to
the apprentices who have secured more than 70% marks but ware
‘Qrﬁded skilled with .two incremants. learned counsel contendad
that an apprentice is not an emploves as well as a worker and is

paid only stipend and not wages. Those who are under training

are apprantices only without any guarantee of employment.

t is

atd

8. n so far as retrospectivity is concernad,
contended  that where a rule on amendment is given effaect to from
“he date when it is promulgated it would apply and affect persons

who had joined training under the Act prior to tha commancement
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N

r-'lap’

|
of tha rulas. Section 6 (6Y of the aﬁprentice Act is ﬁrospectiva
ann  accordingly the empliover has‘thﬁ discretion to changes the
intarnal order pertaining to. examination and gradinén

|
29, Aoccording to respondents grading system contained in memn
&/R5 was raplacad by DTM 4797, on their acceptance of gmplaymant
partaining to the batches %% to 40. The anémaly conta%ned in OTH
55/97 was  removed by 0OTM  dated 29.1.99. - There |has been a
rational formulé with an object sought to be achieved whiie
AwAarding gradiqg and is in conconance with the Govarnment of

|
. - - - - i '
India’s quidelines.
|

50 bre of the contantions put-forth is the locus standi of
’ . . I

applicants  to  assail the DTMs as  employment is dependent on

suceasstful complation of apprentice training. ﬁccordlpgly, they

cannot assail any grading system containad in the administrative

ordar.  This, in a nut shell, the stand taken by respnhdents.

b We have carefully considered the rival contentions of the

parties and perused the material on record.

4 '

B fn =0 far as the praliminary objection as to | non-filing
. . . . L B |. ey .
of an application for impleadmeant under Rule 4 (5) (a) ibid is

contArnad, thouah there is no apnlication as such on  iracord but

this cannot be denied that the cause of action, relliefs sought

are identical to all applicants. HMere non-filing of #appliaation

. L W
19 a technical flakw,

BE. The object of seeking permission to file aniapplication
for maintining in =ingle application in respect lof several
appilicants is that under Section 19 of the Al Act an aqgrieved

party can file an application and there is an |element of

generation of revenue by charging requiste fee, the aforesaid

p
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ohiection can be over-riuled, as stated by applicants in the avent
the reauisite court fee for . remaining appligants 'is depositad
with the Tribunal. Howevear, 'ali the requisite factors to
maintain a single application exjst on record. As case of
applicants is good on merits in the larger interest of justice
we are inclined to over-rule the aforesaid preliminary objection
subject to the condition that applicants shall deposit with the

Tribunal thg requisite court fee in respect of \each applicants

axcant one.

*

34, As  regards objection of jurisdiction and availabflity of
statutory ramedy under Section 20 of the aApprentice Act 1961 is
concernéd” what has been Erovidéd is referral of a dispute‘
hatween the employer and the apprentices arising out of the
contract to thelﬁdviser. In the present OAs claim of applicants
is dirgcted against the retrospective applfcation and alteration
of grading system, during the training to the detriment of
applicants. In the contract of apprenticaship though one of the
ciauses (d) ard (e) envisage that it shall not be ohligatory on
the® nart of applicants to accept an emplovyment under the emplover
and on successful  completion of apprentice training after
siitahle appnintmeat emplover shall offer suitable appointment in
Grades T and 1IT. The aforesaid conditions have been suio moto
deletad by respondents as' reflected ‘frqm' the contract of
apprénticeship annexed with the reply by the respondents. In our
ronsiderad view there is not .digpute as to the contract of
apprenticeship bt tha dispute ié the gradation given to
applicants on their appointments and also the incréhants and
abrogation of their monetary benefits. In our considered view
appointmant in process which carries an incumbent to the stage of
being placed in the select list is to be treated as & matter
conherning recirititment, inciuding method providing induction to a

person  in public service is nothing but matter concerning
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recruitment. This is not the casae of respondants that .thay have
- | |

accorded applicants on their appointment and accorded th&ﬁ
. ; | .

incremants on thair own devise the method other than HM or DTMs.

” . 3 . ‘ \
The Apex Court in K. Narayanan v. State of Karnataka, 1993 (5) -

Sl 790 while defining recruitment observed it to, be an enlist
~ - ! ‘ -

man inciuding providing for inducting a'person in public service
| ) O -
and aprointmant. The aforesaid ODVTMs on -completion of  the

. .. . ' . L | .
apprentice training nrovides grading applicants as highly akilled

or  =killed grade with consequent benefit|of incremept which is a

procass nraceding appointment and 1S a part of Trecruitment

. |

process  and can be squated. with the selection prcess carriad

nafore anlistment of an incumbent in government serwice. As the

: - . v . - R -
crocass  of  gradation is continuing process laading to induction
l :

in government service it isa' to be treate? as a pra-racruitment

nrocess and a matter concerning recruitment. By virl:ue of Section@
. . ol . ' - +
14 (a) of AT act as applicants are appointed against a civil post
] '
. . \ . .
. in mattar of thair recruitmant and matters Cconcarning recruitment

N i - - - - . - P, e
this court has ‘jurisdiction to entert§1n their grievanca. The

anonintmants of applicants on sijccessful  completion of their

apprentice training 1s a result - of gradation [on which the

. |

dafinite pay scala and allowances ~and designation has been

acoonrdedsc., Th&lobjaction put-forth cannpt he COUﬁtenanced and is

accordingly over-ruled, as we are of[the considered views that
i . | N

what has been inforceable is not the contract of | apprenticeship

st a matter concertaining recruitment which is analogous to thi

4 |

selection prcess. Non-availing of remédy under Section 20 of tha

AT act wauld not oust our jurisdiction. Had therae been any other
' :

cohditions in the contract on which a dispute had arisen e

jprisdiction was that of adviser. But as tha dispute has not
— i ! ' 1%

_— arisen out of contract to apprenticeship we have o jurisdiction

+o antartain the grievance of applicaqts,

| | O
55 In so far .48 the pbjaction put-fort of not making &
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representation and exhausting alternate remedy what has been

provided under Section 20 of the AT Act is that a Tribunal shali

not ordinarily admit an application unless it is satisfied that

applicants have availed all the remedies available to them under

the retevant service rules as to redressal of their grievaﬁce.

Learned counsel of respondents has miserably failed to point out'
any service rules which provides a remedy to be exhausted before
this couFt by applicants. Remedy which is available under the
-reTevant rules 1is to be availed but if  there is non,

non-exhaustation of remedy would not debar our jurisdiction.

However, we find that applicants through‘ their representations
have 'aﬁproached respondents and their cause was considered 1in
emergent special meeting on 16.9.99 and a final order has been
passéd by the competent authority, i.e., Personnel Manager for
Admiral Supérintendent where the matter was stated to be under
examination with communica;ion of result shortly. As applicants
has preferred representation and no action had been taken the
objection taken under Section 20 of the A.T. Act is over-ruled.

(

36. ITn so far as the mefits of the case and as to the
objection o? gradation and grant of increments not being the
service condition are concerned, we find that on an all 1India
basis competition applicants are being selected to undergo
apprentice training. At the time of in;uction in ATS though they
are governed by tng Apprentice Act, 1961 ‘but the instructions
issued vide 6/85 ‘the basis of their contract of apprenticeship
and are the instructiﬁns to govern the gradation and allacation
of sKilled grade after completion of the traihing and final

examination. This is in this conspectus respondents have. made
applicants undersﬁood to 'perform accordingly as per DM 6/85 in
ordér to get gradation and increments. Thie DM which is an
approved one and not a temporary having approéed from the

Headguarter, inter alia, includes within itself a detailed
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procedure as to allocation of marks of te samination,
- .l L_’_,_.J | .

final examination and conduct. It is-on that basis a percentage
has besn arrived at to allocate girades to the apprentices of two

and three ysars ‘tﬁaining alongwith the increments as per their
| L | . |
nerformance and percentage acquired in the NCVT examination. It

is also not disputedithat when the batches 53; 53 and 60| had come
to an end by deé]aratisn of result the temporary memo aslsmended,
i.e., 4/97 and 35/97 had not come into existence. The aforesaid
OM 6/85'envisags appointment on ths basis, of different grades
hased on overali performance during training. | This cTsar1y shows
that appointment ts a grade of apprenticé i8 to be made as per
" the performance in the final sxamination in the 1§ght of | grading

arrived at in DM 6/85. The contentions put-forth| by the

L3

respondents that apnrentices remains as a nonjempToyee ti11 he is

appointed and the metkod of internal assessment can be varied at

any point to time ti11 the training 1s over and appo1nt$ant made
i

cannot he countenancsd. The DM 6/85 1ays down requirements

O ! _

regarding qualificatians for the purpose of appointment. Once
R

the conditions and criteria far selection, i.e., -

pre-recruitment, process, method of recruitment has been laid down
when applicants had joinsd training and passed it successfully
1 ‘

and was in vogue at that time cannot be a1teredw to their

detriment after the selection process had staqted or it is in the
middle of it. Ry amending memo 8/85 through 4/37 and 35/97 DTMs
and further by DTM 117/99 these requirements and the method of

gradatisn has "~ heen altered to the detriment of applicants as on

the hasis of memo 6/85 which was put to their notice at the time

of joining apprpnt1re course annlicants had psrformsd accordxng]y

S

and once securead msrkes which brought them to highly| skilled
]
grade this cannot hbe altered and applied Eetrospective1y ‘through

a DTM which is only a temporary memo not having approval of the

headquartars, tha enforceahility of which would not be| valid.

The Apex Court' in Mandve'’s case (supra) held as follows:

-
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“Tt has been repeatedly held by this Court that the games
of the ruleg meaning thereby, that the criteria for
selection cannot he alterad by the authorities concerned
" in  the middle or ~after the process of selection has
commenced. Therefore, the decision of the High Court to
the extent it pronounced upon the invalidity of the
circular orders dated 24.6.1996, does not - merit
acceptance in our hand and the same are set aside.”

37. Moreover, in Gopal Krushna Rath’s case (supra) following.

observations have been made by the Apex Court:

"6. When the selection process has actually commenced
and the last date for inviting applications is over, any.
subsequent, change in  the requirements regarding
quatifications by the University Grants Commission will
not affect the process of selection which has already
commenced. Qtherwise it would involve issuing a fresh
advertisement with the new quatlifications.”
38. If one has regard to the aforesaid' DM 6/85 by which a
mathadology has been adopted to grade applicants on the hasis of
their marks into highly ski11éd and skilled grade with conseqguent
grant of increments which has " been followed while they were
appointed, by no stretch of imagination can be treated a process
Unconnected with the appointment or any condition as to the
contract of apprenticeship 1if DMs laid down criteria to be
followed for accord of grédes the same is a matter ' concerning
recruitment and analogous to the process of selection teading to

appointment.

39. In.so far as application of DTM 117/99 to the bétches
retrospectively is concerned, as ﬁrovided under clause 9 (a)
having issued the aforesaid_ DTM on 20.1.99 that too without
approval of the competent authority being an instruction laying
down criteria for appointment on the basies of apprentice training
cannat he applied retrospect}vgly, It is a settled principle of
Taw thaﬁ an administrative instruction or order cannot be apptied . .

retrospectively. The Apex Couft in the case of Chandraprakash

Madhavrao Dadwa (supra) held as follows:



-

"To put it in a'nutshe11, the change & @ssent1a1
‘qualification made 1in 1990 or 1998\brﬁfhe add1t1ona1
functions now required to be performed: by the appe]]ants

- . could not retrospectively affect the initial regruitment

of the appe11ants as Data Processing Ass1stants Hor their

confirmation in 1989. Recruitment qua11f1cat1oné could
not be altered or appT1ed with retrospective effect so as
to depr1ve the recruitees of their right to the post to

which they 'were recruited nor could it affect their
. confirmations.” . '

40. In B.L. Gupta’s case the Apex Court made the following
observations as to retrospectivity of tﬁe instructions .by

observing as follows:

"{0. We are unable to agree with Shr1, aanghi that by
virtue of their tength of service, wh11e h01d1ng current
duty charge as Assistant Accountants, his| ¢lients
should be regularised in the said posts. Merely|because
the same posts have been upgraded from Senior CTerks to
Assistant Clérks to Assistant Accountants, it wou1d not
mean that persons who were given the!current'duty charge
could be regularised without any selecticn. The| clients
of Mr. Sanghi presumably hold lien in the posts of Senijor
Clerks. If they were to be regularised as Ass1stant
Accountants, the effect swould be that they wou1d be
promoted to the said posts. The Rules of 1978 prescr1be
the mode in which the promotions can be made. This mode
has to be followed before the appointments wou1dlbe made.
If so statutory rules had existed, it may have been
possible, though we express no opinioh on it, Fhat the
existing Jncumbents may bhave been|regu1arised Where,
~however, statutory rules exist, the appointment and
promotions have to be. made 1in .accordance with the
statutory rules specially where it has not been |shown to
us that the Rules gave the power| to the %ppointing
authority of relaxing the said rules In the absence of
any such power of relaxation, ‘the appo1nﬁment as
Assistant Accountant could only be made by reqd1r1ng the

candidates to take the examfnation which was the method-

which was prescribed by the 1978 Rules.”

41.. | If one has regard to the aforesaid the'criteria which was

in vogue and remained effective till batches are complete and
applicants have successfully passed NCTV should have been

followed and an instruction which has né enfdkceab{1ity cannot be

‘appTied retrospectively, particu1ar1y t? the detriment of

applicants as by following the new criter{a and ait rjng the
percentage they had: been abrbgated in their pay scale, réding as
well as pay and ;aITowances and as a 'Eivﬁ1 consequence an
opportunity was mandated which was deprived to.them; |
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We have no hesitation to hold that application of DTM
117/99 upon applicants retrospectively through clause 9 (a) of

the DTM is against law and applicants should have been graded and

were to be accorded benefits and appointment as per DM 6/85.

43. The jmpugned action of the respondents 16 appiying DTM
117/99 retrospectively is also an anti thesis to the cardinal.
principle of promissiory estoppel and ' goes contrary to the
legitimate expectation of applticants. In the beginning of the
training applicants who have been extended promotions to be
accorded as per DM 6/85 have been made to act upon %t, as they
‘ had performed as per their capability having regard to the.
percentage for grading them skilled and- unskilled. The aforesaid
DM was the only criteria for gradation based on the percentgge of
® marks. Having performed as-such and. secured marks and requisite
percentage to be accorded highly sk111éd and skilled artisans
with benefi; of increments the promotions extended further cannot
*be  defeated by application of retrosgective administrative
instruction. The doctrine of promissory estoppel is well
explained in Union of India v.. Godfrey Philips India Ltd., AIR

1986 SC 806, where the following observations have been made:

"Of course we must make it clear, and that is

also laid down in Motilal Sugar Mills case (AIR 1978 5C

621( (supra), that there can be no promissory estoppel

. against the 1legislature in the exercise of its

: legislative functions nor can the Government or public

® authority be debarred by promissory estoppel © from

enforcing a statutory prohibition. It is equally true

that promissory estoppel cannot be used to compel the

Gavernment or public authority to carry out a

representation or promise which is gontrary to law or

which was outside the authority or power of the officer

of the Government or of the public authority to make. We

- may also point out that the doctrine of promissory

. estoppel being an equitable doctrine, it must yield when

: the equity so requires, if it can be shown by the

- Government or public authority that having regard to the
facts as they have transpired, it would be mequitable to -

hold the Government or public authority to the promise or

representation made by it, the court would not raise an

equity in favour of the person to whom the promise or

representation is made and enforce the promise or

representation against the Government or public
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| |
authority. The doctrine of promissory estoppel would be
displaced in such a.case, because on the facts, | equity
would not require that the Government or public authority
should be held bhound by the promise or representation
made by it. This aspect has been dealt with fully in
Motilal Sugar Mills case (supra) and we find jourselves
wholly in agreement with that has been said in that
decision on this point." ' ' |

44, Tf one has regard to the aforesaid respondents are

estopped from acting detrimental to applicants’ intﬁrest by
altering criteria in the midst of the apprentice training of
applticants. As app1ibénts have been prejudiced and thei% rights
are abrogated the same cannot be countenanced the doctrine of

promissory estoppel is an equitable principle incorporating
|

| |
45, Morecever, the doctrine of legitimate expectation’

. Y w
within itself the rule of ?ﬁfg. bfay .

envisaged and imposes upon Government as an essence duti ﬁo act
fairly by taking into consideration all relevant %acﬁors }elating.
to the legitiate expectation. If the: consistent past} policy
which was applicable'&pon apprentices has been changed which had
an effect of depriving applicants what they had expected out of
the past policy on the principle of audi alieram partem as the

_ |
benefit advantage which was to be accrued, i.e., gradation with

1ncrements.'to applicants cannot be altered and in cas% of any
advefse effect, an opbortunity to show cause was mandated, which
admittedly was not given to them. Applicants,. in view of| DM 6/85

have performed accordingly and acquired requisite percentage for

appointment of highly skilled grade II by retrospective effect
and medification of DM 6/85 have been accorded in Jesser grades
with loss of increments. This 1is against their 1égitimate
expectation in view of having requisite percentage and in the

1ight of grading system evolived in DM 6/85.

46 . In so far second set of OAs is concerned, as per DM 6/85

Fl

as  well as 117/39 the gradation consist of 401 |internal

assessment, B580% final examination and 10% for con#uct and

|
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discipline which is at the discretion of Officer Incharge, though
there were several factors and componants like sports NCC, extra

curricular activities for awarding marks, we find that 1in all

" these O0As though possessing the requisite certficates in various

fields, lesser marks have been awarded without considering
certificapes ete. It is a settled principle of law tﬁat
discretion is to be exercised Judiciously - and while ”awarding
marks 'which is at the discretion of respondents officer, before
awarding the marks a transparent and justifiable assessment as
per the requisite material to judge in different disciplines
should have been adopted. Mérks awarded and the certificates
issued to applicants _tn various disciplines show contradiction
and discrepancies which is an anti thesis to fair play and
transparéncy in  the actién of the respondeﬁts. It appears that
while awarding these marks a mechanical exercise has been done by
the concerned officer and in that. process various disciplines
have not been looked into and assessed as per the availability of
experience in these disciplines and performance on accoaunt of
the certificates existing on - record. To our considered view,
though there is no unreasonableness in grading system in so far
as .10 marks for conduct to be awared by the Officer Incharge but
the manner in which the marks have been awarded  shows
non-application of mind.and arbitrariness, which cannot pass the

test Taid down under Artjcﬂé 14 -of the Constitution of India.

47, Having regard to the aforesaid, first. set of OQOAs is
partly allowed. Clause 9 (a) in DTM 117/99 is quashed and set
aside. Respondents are.directed to re-consider the grading given
to applicants as per DM 6/86 having regard to the marks secured
in the final examination of apprenticeship and accordingly
re-allocate from the date of appointment as per the gfading to
applicants as well as increments. In that event applicants shall

also be entitled to all consequential benefits.
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the grading system as to award of 10% marks at the discretion  of .

In the

second

_;359;

éet of OAs, however,lfinding no

Officer Incharge directions are issued %to review

fault in

awarded to applicants .in 10% assessment as to conduct and

re-consider allocation of marks as per various disc¢iplines and

possesstion of certificates by applicants and their performance.

In the event the marks are enhanced applicants be

appointed to the grades with all

consequential

benefit

aforésaid exercise sha11 be comp?eted_by the respondents

suijtably

s. The

period of six months from the date of receipt of a copy of this

arder.

each'OA.

No costs.

Let a copy of this order be placed.in the 'case

’ '
{Shanker 3aju)
Membar {(J) -

'San.’
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(V.K. Majotra)
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CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY . BENCH

CP No.6/2004 in OA No.855/2000
CP No.14/2004 in OA No.857/2000
CP No.17/2004 in OA No.860/2000 5th Oct,04

None for applicant. Respondents by Shri
V.5.Masurkar.

Learned counsel for respondents submitted
a copy of order dated 19/8/2004 passed by the
High Court of Judicature at Bombay in Writ
Petition No.5073/2004 whereby the operation of
thé Tribunal's order dated 16th June,03 has been
stayed.

In view of the above, notices on Contempt
Petitions 6/2004. 14/2004 and 17/2004 in OA
No.835/2000, 857/2000 and 860/2000 respectively

are discharged
’I
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(MUZAFFAR HUSAIN) (A.K WAL )
MEMBER(J) VICE CHAIRMAN
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