CFNTRAL ADMINISTRATIVE TRIBUNAL
MUNBAI B%K?H

167 AR
Dated this theaday of June, 2003 (/6 <4 2_51;)

Coram: Hon'ble Mr.v.K.Majotra - Member (A)
‘ Hon'ble Mr.Shankar Raju - Member (J)

(1) O.A. 989 of 1999

Raghubir Om Prakash Singh & 76 others
(By Advocate Shri A.Thorat) - Applicants

Versus

Union of India »
through the Secretary,
Ministry of Defence,
New Delhi -1.

Indian Naéa1 Headquarters,
Parliament Street,
New Delhi -1.

Naval Dockyard,
Mumbai, Lion Gate,
400023.

Rear Admiral P.Jaitly
Admiral Superintendent,
Naval Dockyard

Mumbai .

Deputy General Manager,
Personnel & Administration,
Naval Dockyard,

Mumbai .

shri Manjot Singh,

Deputy General Manager, ,
. Pergsonnel & Administration,
' Naval Dockyard,

Mumbai.

cdr.Jugal Kishore '

0.1.C.,Dockyard Apprentice School

Manager Human Resources and P1anning,

Naval Dockyard, Mumbai. .

(By Adv.Shri V.S._Masurkar) - Respondents

(2) O.A. 6656 OF 2000

Shelendra Singh & 26 others L
(By Advocate Shri Peter Lobo) - Applicant

VYersus.

Union of India,
New Delhi.
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v fndian Naval Hﬁadquarters,
- New Delhi. ‘

K ' Naval Dockyard, Mumbai .

4. kear AdﬁiraL P~Jait1y.
Admiral $uperintendent,
Naval bDockyard,Mumbai .

5. Cabt-K-KHQingh,
Fersonnej &‘Administration,
Naval Dockyard, Mumbaij .

6. Manjot Singh, -~ = .
- Deputy Personnel-ﬂan&ger;
Naval Dockyard, Mumbai. -

7. Car . Jugal Kishore, . , '
0.7.C., Dockvard Apprentice School ,
Manager . Human Resources & '

. Planning, Naval'ﬂockyard,,
- Mumbai. -

2

(By adv.Shri V.S5.Masurkar) = . Respondents '

(3) 0.A.855 of |2000 / R

Hipin Kumar Singh,
A SO .

Fittar., Naval Docikyard,
Mumbai | . - T e e
R/o C/o P.R.Tiwari, . : I
E-301, %rd Floor, '
Badridham,Emwing,

. Titwala (North)Thanmv
Pin Code 400 ¢23%. ’
(By Advocata Shri H.A _Sawant)

H

VYersus

1. . The 0fficer—in4¢harge
of Naval Dockvaid Apprantice
School, Naval Dockyard,
Mumbai .

7z, . Yhe Rear admira)l .
Admiral Superintendent of
Naval Dockyard?Mumhai{

K Union of india, :
Acting through the Secratary,
South Elock, -
Ministry of bafence,

New Delhi. . e . L,
.5 {By Advocate Shri V.G Masurkar) |
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(4} 0.4.857 of 2000

Hirendra Singh Yadav,

Fitter,

Naval Dockyard,Humbai,

R/o 689/6 . NAD Chunabhati
Tahsil Uran District kaigad,
Maharastra.

{Bv Advocate Shri H.A.Sawant) -~ épplicant
Yersus

1. The Officar-in- charae of
Naval bockvard Apprentice
5¢hool Naval Gockyard,
Mumbai -23.

7. Tha Rear Admiral .
admiral Superintendent of
Naval‘Dockyard, Mumbai .

RO Union of India,

Acting through the Secretary, ¢
South Block,
. Ministry of befence,
y New Delhj.

(By Advocate Shej Y.5.Masurkar) - Respondents

(5) 0.A. 858 of 2000

Avinash Nepalia,

Diesel] Mechanic,

Haval Dockvard, Mumbai.

R/ C/o H.M.HMadwe,

7171, Nap Karanja,

thasil Uran, District Raigad, E

(Ry Advocate Shri H.A.Sawant) "~ Applicant

!

I

‘ f
Versus , j
f

1. Officermin~charge of _
Naval Oockvard Apprentice
3chool , Naval Dockyard,

Mumbai .
o 2. Rear Admiral
Admiral Superintendent of
MNaval hockvard, Mumbai.
E. Union of India

Acting through the Secfetaryv
South Blocquinistry of Defence,
New Delhi .

(By Advocate Shri Y.5.Masurkar) - Respondents

rh-‘oi '.' h
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(6} 0.A. 859 of 2000

Shri Krishnendu Saha,
1.CUE ., Naval Dockvard, ]

: Mimbal .

- Ko Quarter M/271, MCH Colony,
Kaniurmarg, ‘
[shandup wWest,Mumbai, '

(Hy Advocats Shri H.A.Sawant) - |applicant

versus

i Tha Officer-in-chdrge of
Haval (ockvard Apprantice,
Sohool Naval Dockyard,Mumbai .

e The Rear Admiral,
aamiral Superintendent of

Maval Dockvard, Mumbai.

tHnion of India,
cAacting throuagh the Secratary,
Ministry of Defence,

Sonth Block., New Dalhi.

{(KBy Advocate Shri V.S5.Masurkar) ~ Respondents

(7)Y O.A.860 of 2000

Naresh Kumar Tvagi.
TLCoE L, Fitter,

Naval Dockvard,Mumbai.

Ao Qe oNoLd4/21 NCH Colony,

kanjurmarg. West Mombai, ,
(Hy Advocate Shri H.A.Sawant) - pApplicant
Versus

1. pfficarminwcharge of
Naval Dockvard Apprentice
Sehool Naval Dockvard,.Mumbal .

?. The Rear Admiral,
Aamiral SBupsrintendent

of Nawval Dockvard.Mumbai .

lnion of India
arting through the Secretary,

Ministry of Defence,

South Block,New Delhi. '
(v Advocate Shri V.5.Masurkar) -« Respondents

(8) o.asggzﬁf 2001

A_K.Malik & 37 others,
ity Aagdvocate Shri G.5.Walia) - ﬁnp}icant

Versus

D5/
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Union of India
through the Sacretary,
Ministry of Defence,
New Delhi.

Chief of Naval Staff.
Naval Headauarters,
New (elhij .

Admiral Superintendant,
Naval Dockyard.Mumbai .

Deputy General Manager,
Faersonnel & Administration,
Maval Dockyard,Mumbai .

Cdr_lugal Kishore,

or his Successor in Office, -
nfficer—in—chargev

Dockyard Apprentice School Manager,

Human Resources & Flanning,

Naval Dockyard,Mumbai.

Parsonne] Manager,
MNaval Dockyvard: Liongate,
Mumbai .

Civilian Education Officar,
Dockyard Apprentice Schoobl .
Naval Dockyard,Liongate,
Mumbai.

(By Advocate Shri v.g. Masurkar) - Respondents

(9) 0.A.124 of 2001

Subesh S .M. & 37 others,
(By Advocate Shri i.G.Walia) - Applicants

Versus

Union of india
through the Saecretary,
Ministry of Defence,

- Bouth Block, New Dalhi.

Chief of MNaval Staff
Navai Headguarters,
South Block, New Delhi.

o

Admiral Superitendent,
Naval ODockvard, S.B.5.Road,
Naval ODockvard, Mumbai.

Ov.General Manager,
Farsonnel & Administration,
Naval Nockvard, S.&.8.Road,
Mumbai . :
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cbatches of the ODockyard &oorentices

this common order. = B ’

M I |

Car.dngal Kishore, ' v

or ‘his Successor in Uffice, ) o -
(FFiner-in-charges, . | ' :

|
Oockvdrd apprentice School Hanaga#,
Human Resourcas Naval Oockvard, |
lLiongata,  SKS Road. . .
Humbai . . ‘ o ‘
{(Ky Advocate Shri V.8.Masurakar}) | - Respondents

ORDER

By Hon’ble Mr.Shankar'Raju. Hémbér’(J3

v

|
Having rﬁqard to the 1dﬂ r "ai farfq and qusQflon

of Taw fnw.-vladv fﬁa hatech of these cases 1s belnq d)%posed cf by
|

|
Z. These DAs can ba divided for con%&nl&nce into tif set"
in oam¢$¢f997 ﬂﬁ7655/2000,'Uﬂa584f200dﬁgnd 08~ 124/2000 Dockvard
Temporary Memorandum, (0TH) 4}?? défed l641;l??? as weil as DTH
A6/ dated  17.%.19%7 and éiso 07M 1{?}?? datad 21.9.1%9% ars
. W .

impuaned. ﬁnplicanfs hava aouaht quashmant~mf_ thase DTﬁé; with

Turther dis a-f1nnq tD rn%mnndenfﬂ to ]mDJFmPﬂt UOakVﬂrd Memo (DM

Hi&%jsﬁxfcr atl successful apprgnticas‘mf the S8th, $9th and 40th

N . .
Sehool  (DASY with all

consaaguential benefits nf-gradatibn, salhry and incraments from

the date of their appointments, wherefs in another set of 0As,

i.a. . 0& Nn. 855, 8%7, d58, A59 and H60 o"f 2000 a challenge }“@

heeAn  made to  the criteria of allocatron of marks of 10% gquota
with further direction to reﬁbondehts, ire"J Officer Incharge to
ajlot 5% marks out of 1ﬁ%,méﬁks o ap%licants,whq are anpointed

after being imparted training as . apprenticaes  with all
consaanentila benefits. .q'
& Aop anf% in the first set of |0As are those apprentices.

who in rnqnnnqﬂ fo an aﬂverf1qament 1@%@ ad in 19%4-95 and 1996

;‘

Yea [

for the 5&th., S%th and ﬁu—a? batcheSof DAS and after an open
S |

~omoetition  hava been  admitted to  NDA School$ ?undar the




.

apprantices Act, 1961, As the Dockyard comes within the ambit of

the Act. they have been imparted training to fill up tachnical

vacancies at NDA SGchools. On qualifying the preliminary test and

after phyiscal and medical tests have been selectad for these

jobs. OGn final interview these candidates had signed the

confract of aporentice training. At the time of giving consent
OM  &6/85 was in wvogue to allocate grade to apprentice for

On

ampiovment on completion of training. of

nraparation the

final merit list applicants have joined 0A3, Naval Dockyard on

. contract of apprenticeéhip training. In the aforesaid contract

clause () which deals with the offer of suitable appointment in
Grade-I or Grade-II depending on the merit of apprentice training

has bean deleted by respondents.

4. anplicants joinéd N&DA Schools in their respective grade
and were trained. The training period is divided into four

semesteirs, which consists of three internal

semester and Tinal

‘examination. For technical training of duration of two vears and
thrae training course consist of six semesters cut of

for veaar

which five internal and one final. Final examination is to be
‘eonductad by the NOVY. The charge regarding initiation of batch

for training atc. is reporduced-balow:

f~- Tha Two vear Arprentice Training Course

41 M L de b ese e me smm e em tee g e wes sns fer dp s e am bes by A fer ar des per

Ratch No. Date of Date Date of bDate of Final
Joining completion completion completion Semas-
of Ist of the of I1ird tar
Semestar 1Ing Semester Semester Exam.
Htth Batch Apr. 95 Ot .25 March 26 Oct.96 Mar.97
Seth Batch Oct. 95 Mar.96 ©  Oct. 96 Mar.97  Oct.97
&0th Batch Apr. 96 QOct .26 March 27 Oct .97

Mar .98
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H.

The weightage of terminal examination.| final examination
and cvarall cd&duct is'to be assigned marks out| of 100 in the
ratio of  40:%0:10. These 1o marks' awarded by the Officer

t

Incharge by DAs is op tha basis of several componants and factors

=y

regarding overall operformance of an apprentics, One ' mors

category  is  journavman  in HS Grade- I which was also abolishaed

‘iater on provides special training for a funtheL period . of ' one

o ] : | :
vaar At tha end of which trade tast was to be conducted as OM

2775, applicants who joined the - Apprentice  Schools  in  April

Tees, .ﬁctmbéru 1995 and April, 1996 respectivgly fdr*5$th, Sath

and 60th hatchas had complatad the course exactly after two: or
thres years as per. the duration. Respondents hy bTM_d}??'altefad
the grading system, superseding O 5/85, The criteria laid down

‘is tabulatred as under:

QHAHU 'IQHMQNQF (}UTQL MﬂRK [ HtQUIHtU

. e I T IR e e I L T N TP VPOV SR U - [T . e

Grade Nnnpf o Lst Affnmnt ' nd Atfsmpt ' urd #tfempt
I'ncreaments

BRILLEED 2 T ta R,» nd . T
ahove '

SRILLED 2 Yo% to Y4y - %% and above

b

SRTVEED 1 &5% to 69% R TO% to T4%

SKTLLED  NIL 40% to 5H4% . B5% to &9% |/ 40% and above

i

aforesaid OTM was further révisﬁd aﬁd‘am&nded through OTH

AT on 17,597 whers the criteria was further, changed as under:

o




Grade No.of
) Increments

T e, S ———,———

SKILLED 2

SKTLLED 2
SKILLES 1

SKILLED NIL

e e E e ——m————

8. Applicantsg

---._--.-—-.__—.._——-———.———-—-—_——..——-.—.

1ist Attempt 2nd Attempt 3rd Attempt

—_-——_—-.—--...._—-.w-—_-.-._—---_-.—__......_-—..._—.—-—....__—-.__

70% to 74% 75% and above -
65% to 693 70% to 749 -

40% to 54% 55% to 69% 40% and above

_———_-.-...-—-—_.———-—..—.——.-._————_—-.__—-._——_.__-._———-.-—

who had elready bassed the apprentice

training, anotHer DTM 117/99 wag issued on 21.3:99 wherein the

criteria had gone

further changed. The bagis of gradation was

changed, the marks were enhanced, weighing factors were altered

and final grading was changed and the percentage has been

enhanced as compared to DM 6/85, which is tabulated as under:

S$.No. Total Performance (TP) Grade Eligible Additional

I) 85 & above
I1) 80 to 84.99
I1T1) 70 to 79,99
1v) 65 to 69.99
V) 50 to 64.99
V1) 45 to 49.99
VII) Below 45

As per the

Awarded for Increments
Employment
as
2nd/3rd
Attempt
- H2 HSK II "2
- H1 HSK IY 1
- H HBK IT NIL
85 & above §2 SKIL, 2
70 to 84.99 81 SKL . 1
50 to 69.99 § , SKI, NIL
Below 50 1 Unfit for -
Employment

_—-..-._—-.___-.—__--_..._——--._—-..-.-__-.—_—-.__—.--._—.....-.—__.

approved DM No.6/85, which has the approval of

headquarters the gradation to allot grades, i.e., highly skilled

grade-TT and sekilled grede Qith increments is tabulated helow:



-~
: |

IT - The three year Apprentice training Course

’

Batch No. Date of Date of completion of:

Joining Ist ITnd IITrd IVth Vth Final :

Seme- Seme- Seme- Seme- Seme- Geme- . ‘ :

ster ster ster - ster | ster ster

58th Batch Apr.95 Oct. 95 Mar .96 Oct'gé-Mak 97 Oct.97 Mar.98

: |
9th Ratch Oct QS Mar .96 Oct. 96 Mar 97 oct. 97 Mar.98 Oct. 98

60th Batch Apr 96 Oct. 96 Mar 97 Oct. 97 Mar. 98 Oct. 98 Mar.99

9. In the aforesaid DTM the new grad1ng| system revised .in

N

[ .
13498 had been- retrospect1ve1y made appi1cab1e to all the
Ve

'appréntices of B8th to 6I#mibatches as we11l as apprentices of

2001 batch bnwards. ‘Being'aggrieved with the aforesaid change in
. i . o |
~the. criteria and its retrospective adeiCation applicants

espoused their cause for rev1s1on of pay sca1e and app11cat10n of

1985 DM. in so far as grad1ng is concerned and hy an order passed

by‘_Hdm1ra1 buper1ntandent on 18, 9 39 1t|has been communicated
that the decision in the matter would be"mommunicated shortly.

As épp1ication of DTM has'adverse1y affedtéd applicants’ grading

and qta1e of pay and ather serv1ce benef1ts|and in absence of any

B dpc1s10n taken by respondents the present ohs have been filed.

1G, In so far as the impleadment of a1” applicants .in one O0OA

. . . . . . | -
and. an application to this regard undeq Rule 4 (5) (a) of the

Central Administrative Tribunal (Proceduref Ru?és, 1987, at the

outset -the learned counsel stated that though there 1s'no.such

application for such impleadment but as therﬁpreéent cause of
u _ _ '

action has ‘arisen as an-outcome of the policy decision taken by

) respondents they may be . accorded perm1ss1o% to implead in one

* o,

application subJect to payment of court fee on behalf of altl
. ‘ |
applicants. ‘ C : [
' S

1. Learned counsel for applicants at. tHe outset Istates‘ that

respondents 'being the 'modal emplioyer ard State being a Welfare

State applicants cannot be treated arbitrarily in violation of
, _ :
||

!



-

tha ansinrined principles of aaquality and berggga}' libherty
contained in Articles 14, 16, 1%, 20 and 21 of the Constitution
of Tndia. l.earned counsel - contends that 4ds applicants have
atready aqualifiad successfully the apprentice training andhave
baan appointed the matter regarding their gradation,'pay scales
anag further beanefits are part of thair conditions of service as
the gradation arrived at and fo]lowed as per 0TM 117/9% is tha
basis of their being dc%\ﬂnﬂtcd as H5-11 and Skilled grade
with dafinite pav scale.- Aforesaid (BTH is a matter concerning
recrultment and being a pre-recruitment process their grievance
s wall cnvergd undaer Section 14 (1i {a) of the Administrativa

Tribunals Act, 1985 (hereinafter referred to as AT Act. )

12, - One of the conditions put-forth is that at the time of
Joining training ' and even successfully qualifying the same,
gradation was admitted}? to be.governed under DM 6/85 which was
in vogue . and on the understanding gxtahdéd by raspondents as to
anniicability of this mamo fér - their gradation aﬁd further
tha DTM O 117/99  fo  their detriment. AS  an administrtivh
instruction issued ‘by respondents, though it is not enforceabla
as. per law hacause the earlier OM was 1issued on approval by
headguartars office the DTM subseaquently issued have no sanction
aof Taw and'unamprev&d cannot be brought into operation and acted
Lo . By referring to the following decisions of the Apex Court

it is contanded that an administrative instruction cannct be

acted retrospectively:

il Chandraprakash Madhavrao 0Oadwa and others v. Unimn of
Tndia & Others, 1999 $CC (L&S) 33. )

i1y - K.l.. Gupta & Ancther v, M.C.0O., 1928 SCC (L&S) 5372,

iiiy Food Cornoration of India Ete. Etc. v. Om Prakash Sharma
and Others, 19948 (2) SCSLI 337
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of thres gradation o be done as nar M.

.ﬂggrﬂiveda narsons  should “have baen Duf

Loop. Groun Housing Soniety’ and  Others |

-

£

o . : . . . [ ) y .
o this consnectus it 1% srtated that having bassed hhe

N

CADDTER T O training their 'gradation shouid have  hean reguilated,

and shonld he affmrfﬂd A rar the DM in ﬂnﬂrafjaw i.e. éf&ﬁ- ST

Land should ba mffn-tad as par thﬂ £t 1 Dmeﬁation .. 6/85  any

DT 189/ 97 would not be appiicable retrospﬁctivelyq

lag of argument is that'reséondﬁnt$ are bound by

s
I
3
1
t
=
3
¥

the  doctrine of promissory  estoppel  as the doctrine has

ey@rcising- pubiic

. _m

pplication against the government whil

. . .' |
his regar 1T 185 stated that once dppilﬁantq have

-t

dHties . in

Haen allowed to 7n1n aphrﬂnt1cs fraln1nq thl qiadaflon ahoulﬁ e

o the hasis of DM 6/8% whlch'had an ﬁffuct of grading tham as
. Vs . . '

'

AR-T with drawal of increments. The prnm se extendad in tha form
N S )
&

is to bhe carvied oot

and as tha M is neither contrary to 1aw nér béynnd the authority

AT goverpment i< inforceable in law. He| nlaces reéliance in

support  the decision of * the ADEX ‘GourF"in Union of India v.

LTL0L ATR 1988 S0 806,

|
. Aancther contantion put-forth is in'iki the doctrine of

4

o

Teaitimata awnactation. In  this ﬁqard| it is stated that An -

anvantags accorded under the old policy, i.a., OM &/8% for theip

gradation  and increments raisas  a Ie te @kp“?fﬂf]un and

-

hetfore adnpting ény hﬁw policy affecting ,thig benefit. the

notice in consonanos

o)

With the h.1 cipies of audi/a t&ram'partamf Far - this  reliance

‘ - PR : .- !
WS DAAN nlacRG on The woision of the dpew Court in MNavivari

i

L Union of  India &

Ntners, (19921 4 500 477

»

lé. Tha learned counsel put-forth a proposition of law

S oontending that once the selaction nrocess gtarts the criterial

cannot be  altered by the authorities in the middlie or after the
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pracess of salaction.,  Tn this conspectius it is sggted that once
Tha  OM 4/68% 1aid down alaborate method of gradation on the basis
ot marks Taving down pRreantage criteria to qrade apprentice for
aopointment the Same cannct be altered after thay had

suncesstully complated the apprentice training and were appointed

t0 a post. Relianca has bean placed on decision of Apex Court in

Maharashtra Gtate Road lranqport Lorporatlon & Ors. v. Rajendera
L ]

hhlmran Mandve & OrQ., 2002 (1) SCSLY 17 as’ wall as on a’ dEL]qlﬂn

of the ﬁpex Court in Gopal Krushna Rath v. M.A.A. Baig (dead) by
Lra. and Ors, 1991 (1) SCBLI 360. By referring to the reniy of
Faspondents it is statad that it has bemn Admitted fhat arading
systam  contained in OM &6/85% was replaced by 0OTM 4/9/ and 37/97
And thﬁraafter WASR further rsv1qad by OTM 117/9%9. 1t is further
atated that. respondents have admitted that DM 117/9% issued on
210,99 was madn app]]rahle to apprentices of SBth, S9th, 60th
and Bi~62 batahc;:1th retrospective effact, It is further
rontandad that applicants have not withhled the information of
their anpointment in 1999 to technical - cadre against existing
VACANCIAs and by rﬁférring t§ the chart annexted at a-a it s
cmn;gndad that grading as per DM.of 85 would have placed them in
igher skilled grade as wel] as would have acarued incremen%s to
them. By the aforesiad retrospective application of an
administrative instruction monetary benefits have been abrogatad.
It is fu%ther stated that anomalies in DTMs issued in 1997 have
haan admittad by  raespondants. The respondents have justiffed
ravision of the.grading as peE'Governmeét of India’s letter dated
14.11.9246 hiit  tha %ame cannot bé applied retrospectively as
anpiicanté who have been inducted in apprentice training when OM
6/85 wWwas in vogue they cananot be divested awéy of their banefits

on that pretext.
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L. In so far as the sacond set of ‘Oﬁs is concerned,
aprlicant  after being imoarted training have hean alleged to be

. | , : | )
- discriminated in so far as 10% marks to be awarded by Officer

'

lohdrge of  NOA  School.  According to the ﬂearned counsel the
afnresaid marks under the heading of ~coﬁduct “consist of

conduct and discipline, s¢hool - appointments, NGO CAMD

I
vities and social
service. according to applicants while awardiAg_ 10% marks thea

- | 4

had 4

cartificates, - sports, co-curricular act

aforesaid factors are to be taken into consideration and there is

. o . . | . L
an- =iamsnt  of  arbitrariness and discretion ?Qt baing exercised

judiciousiy though despite: having caertificate of NCC  and sports

|

this discrstion has not ‘b&&n' founead on;  Aany intelligible

differantial Having-naxus with th&vobj@cﬁ‘soug%t to be | achievad.

Tha same does not pass the test of equality under-ﬁrtiqles 14 and

»

15 of thalﬁmhstitution of India. By'th&‘elem&ﬁt of 5% marks out

~F 10% marks to applicants they have bﬁen dﬁpqivéd of their grade

and monetary benefits, including seniorityj' applicants are

nlaced sgual, in all respects. The Officer Incharge with an

| .

it

anr

- oblique purpose has acted against the policy|laid down. Learnad

. , |
fontending that no delegation for award of marks has
' i

him. IFf the parformanca is the criteria the ?iscr&tionvshould be

counseal has,also guastioned the combetence of Offiaér ﬁncharg& by

i

been made to

Cfair and & per'th& performance and material on record and the
marks are to be 'allotted on overall aﬁhﬁevementi in NCC. and

sparts anc not according to the whims and fancies. : Applicants
have been singled out by awarding lesser marﬁs under the guise of

. . . . " ‘ | e 3
discration which 1is not fair and unwarranted. It is contended

‘thgt‘in OR-855 /2000 despnite having NC& and Sports .30% havé 'bean

givan'qﬂdﬂr‘ the di#cretimna%y un£; to agﬁlicants-iapplicants

b sehurdeaggrégatQ marks of 38;9% ‘iﬁ ﬁid' tarmi and fTinal

examination  have been awapdéd only .50% %afkﬁ at rendum which
s

’

3

made the grand total to S8.9% and applicant was accorded as

‘ .

discriminated with batch Nos. 5% and 58 deﬁpite the incumbents
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Cgrading TR, rRefarring to 0A-857/2000 it is tated that applicant

got 57.22% in owverall gradﬁng and discretionary marks were one
which deprived him of grade *A’. In 0A-858/2000 applicant ot
%7.760'but 0% in assessment despite having requisite certificates
Wwithin the componants and factprs to be considered. Similarly in
OA-859 /2000 appiicant got 57.60% and onlytl% in discretionary

auota .depriving him of grade "a’ and lastly in 0QA-860/2000

agespite having requisite certificates what has been awarded to

Aapplicant “in the discretionary auota is 0% whereas is total

grading was 56 which has deprived him of grade ’A’.

1R, " on the other hand, learned counsel for fe$pondents Sh.
Y.5. Masurkar contested the OAs and . vehemently oppose& -the
contentions. One of the preliminary objections taken is that
under Rule 4 (Sj {a) of the ‘Rules ibid by contending that in
ahsence .of any application for impleadment in single aspplication

-

UAs are bad in law and can be sustained in so far as applicant

No.1 Sh. K.0. Singh (0A-989/2000) is concerned.

17, ‘ Another conténtion put-forth is taking resort to Section
20 of the Apprentices Aét. 1961 éé to the jurisdiction of this
court to entertain the grievance-of applicants. ‘By Ffeferring to
the aforesaid provision it is contended that any disagreement or
dispute between the employer . and apprentices arising out of a
cnntract of apprenticashié is to be raferrer to the Adviser for
decision and thereafter the decision is appealable within 30 days
to the  Apprentice Couhcil. As applicants‘ have a dispute
regarding qradation and grant of increments which is as per thg
cﬁntract of apprenticeship and is a dispute arising out of the

contract the remedy lies befére the &appropriate forum and not

hefore this Tribunal.
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énnthar contention putwfafth Vis'that hafore coming to

£l

this iribunal applicants have not exhaustad the altarnate remedy

available to them. = As no represantation hava bean filed, 0OAs

Ara.barrﬁd under Section 20 of the AT Ant..
. R ‘ RN

21, In $o féh as OTM and OM are conc&rned;‘it ja—statad that

hoth are administrative instructions and are valid in law.

2% - In so far as the status of apprentﬁce is. concerned, it is-

‘ . S s e | s .
stated that  not being a service matter as a apprentice 1S nat a

govarnment  sarvant  any condition of contract cannot L be

+

anfrreeahisa hefore the court and by referring toé the fact that

onty faw people have besen inducted in apprantice training thare

is no componant of salection and the scope cannot be enlarged.

e it s further stated that applic§nt$ have suppressed the

it is contendad

]

. Fant of thair appointmert. Ry ﬁrnducing $ chart

. by Sh. Masurkar - that with reqabd to| batches HNo.o8 and 67

r

partaining to the training of two ang three yegfs‘.respectlvely

what has’ hean apprisad. is OTH- izsued vide No.df@?‘whi¢h has

'y

suneraadad the, earlier DM &/85 and at the time of_issﬂe of OTM=

[

4 /%% and 3%;?? applicants wara' in training as apprentices and as

b8
’

a ‘contract of apprentice respondents Wave avary right to alter

Navy . ' L

74, "{n the aforasaid conspectus it is stated that under the

annrentice Act, heing statutory, one :is not  appointed Guring

e . , |

training and with no guatanteé of employment . ana haying no

condition of serviae the gradation and Jincremants cannot bhe

3 . . ' '

. assailed, . )

' ‘ : .._-NP | ‘ - Y

rna gradation. which is in the langer intgrast qf racuirsna:: ol

T T AR = S G AT U,
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25, In so  far as second set of OAs iskeoncern&d, it is
“ontendad that 10% aevaluation at the discretion of Aadmiral
Superintendent has bean judiciously exercisad keeping in view the
conduct  and  parformance of anplicant ana 4% the same has . a

nexus with the object sought.to bae achieved there is no infirmity

in the same.

6.

It is further stated that apprentices of the same batch
who have have joined the same training ware covered by the
simitlar nnnditinns as.such there is no discrimination at ail.

T i se far as revision of 0OTHs Q}??. and  35/97 1s&
concernad, it is stated that <these 0OTMs have regulated the
apprentice training of applicants and they were recruited as
apprentices to meet the statutory reaquirements of Apprentice Aot

A

1761 and not for employment, as after 5TM of 1997 the batch 5&,
5?? 60 and 2001 who have passea the final NCVY examingtions till
ADril, 1999 with a view to ensuring justifiable grading of these
apprentices strictly as par guidelines contained in Government of
Tndia HMOD 1ett&r- dated .14.11"96 and removing ahomalies in DM
3SK?£ & naw 07TIm 11?/?? issuad §n Z1.%.99 was made applicable to -
apnrentices  refrospectively with a viaw to give higher grade to
the apprentices who hava secured more than 70% marksr but wers
gradad skilled with two incremgnts. Learnéd counsel contended .
- that an apprentice is not an employee as well as a worker and is
pAld only  stipend and not wages. Those who are under training
are apprenticeas oniy without any guarantee of employment.

78, n so far as retrospectivity is concerne;, it -is
contendad that where & rule on amendment is aivan éffect to from

the date when it is promilgated it would apply and affect persons

w»ho had joined training under the Act prior to tha commencaement:
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of the rnles"' Section & (6) of the Apprentice &ct is prospective

and  accordingly the employar“has'thﬁ discration to changs th@f

:

internal order pertaining to examination and grading. -

29 . Accorading to respondents graging syTtem contained in memo

'6?%5 was replaced by OTM 4/97, on their‘acceptance of empl&yment

partaining to the batches 58 to ¢0. “The anomal? containﬁd in OTH
AS/97 was  removed by 'DTM  dated 27.1.%% There has been a
rational formula with an ﬁbject sduﬁhf to. be échi&vad while
awarding arading and is  in Cﬂnﬁanante.with the Government of

Inadia’s qridelines.

500 One of the contentions'putmforthpis‘thé locus standi  of
~applinants to assail the DTMs as emplovment is dependent on

succassful complation of apprentica;training. Accordingly, they

’

cannot assail any grading system containad| in the administrative

oifder. This. in a nut shaell, the stand taken by respondents.
B W have carefully considered the rival cqntentions of the

parties and parised the material on record.

T .

A7 Th =0 far as tha preliminary objection as to  non-filing

+ . . r : . -,.
of an application for impleacmant under Rule 4 {(5) (a) ibid is

Ceoncernad, thaiigh there is no apnlication as such on® racord but

this cannot be denied that the cause of actian,rrelﬁefs sought

Are ddentical to all applicants. Mare nohmkiling of application

. A o
is a technical flaiv, b
R The object of seeking permission to file an application

far maintining in single application in respect of  several

appticants, is  that under Section i% Df‘Qha.AT Act an agarieved

party can file an appiication and thera is an':element of

+

genaration &f ravenusa by cha}ging requiste fee, the aforesaid.

Prfrtcm e

PR e e e s
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objection can be over-ruled, as stated by applicants in the event

the reguisite court fes for remaining appligants is deposited

with the Tribunal. However, all the requisite factors to
P

maintain a single application exist on racord. As case of

applicants is good on merits in the largerTinterest of justice

we are inclined to over-rule the aforesaid preliminarQ abjection

sitbiact  to the condition that applicants shall deposit with the

Tribunal the requisite court fee in respect of each applicants

aweant one.,

54, As  regards objection of jurisdiction and availability of
statutory remady under Section 20 of the Apprentice Act - 1961 is
cmncerﬁed, what has been provided is refarral of a dispute
hatwaean” the employer and the apprentices arising out of the
contract to the Adviser. In the'present OAs claim of applicants
is diracted against the retrospective application and alteration
of  grading system, 'during the +training ‘fo the detriment of

applicants. . In the contract of apprenticeship though one of the
clauses {d) and (&) envisage that it shall not be obligatory on
the'part of applicants to accept an empioyment undear tha empgoyer
'and on successful completion of apprentice training atter
spitahle appointment Employer‘shall offer suitable appointment in
Grades T and I1. The aforesaid conditions have béen siue moto
deleted by respondents as reflected from' the contract of -
apprenticeship annexed with the reply by thilrespondents" In our
ronsiderad view there is nﬁt dispute as to the contract of
appranticeship  but the diépute is the gradation given to
applicants on their appo{ntments and also the increments and
abrogation of their monetary benefits. In our considered view
appointment in process which carries an incumbent to the stage of
teing placed in the select list is to be treated as & matter
roncarning recriaitment, including method providing induétion to a

parson in public service is nothing but matter concerning
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recruoitmant. This is not the case of respondents that thay haQa

accordad applicants on their appointment and accorded tham
-.increments on their own davise the method other than OM or‘ OTMs .
The Apex Court in K. Narayanan v. State of Karnataka, 1993 (5)
LR 7290 while 8éfining.recruitment observed it to be an enlist
man including providing for inducting a person in public service
And anpointmentT The aforesaid .DTMs. on completion of ghe
apprentice training provides qrading applicants as highly skiiled
ar skilied'grada wit% consequent benefit of increment which is a
process preceding  apposintment and is  a part of recruitmant
pfocess and can be equated with the selection prcess carried
before enlistment of an incumbent in government service. As . the
process  of gradation is continuing process leading éo induction
in government service it is to be treated as a pre-recruitment
process and a matter concerning recruitmént; By virtue of Section
l4 (a) of AT act as applicants are appointed against a civil post
in matter of their recruitment and matters concerning recruitment
this court has Jjurisdiction to entartain their grievance. Tha
appointmants of applicants on succaessti)l  comnletion of their
apprentice training is a result ' of gradation on which the
dafinite pay scalas aﬁd allowances and designation has baen
‘accorded.  The objection put-forth cannot be countenanced and is
Accordingly overmfuled, as we are of the considared views that
what has bean inforceable is not the contract of apprenticeshin
but  a mattar c?ncertaining recruitment which is analogous to the
selection prcéss. Non-availing of remedy under Section 20 of the
AT Aot wonld not oust our jurisdictibn; Had there been any other
conditions in the contract on which’ a dispute had arisen the
Jorisdiction was that of Adviser. But as thi dispute has not
arisen out of contract to apprenticeship we have -5 jurisdiction

to antertain the grieavance of applicants.

3%, In, so far as the objection put-forth of ndt making a
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representation and exhausting alternate remedy what has béen
provided under Section 20 of the AT Act is that é Tribunal shall
not ordinarily admit an application unless it is satisfied that
applicants have availed all the remedies available to them under
the relevant service rules as to redressal of their grievance.
Learned counsel of respondents has miserably failed to point out
any service rules which provides a remedy to be exhausted before
this court by, applicants: Remedy which is available under the
relevant rules is to be availed but if there ig non,
non-exhaustation of remedy would not - debar our jurisdiction.
However, we find that applicants through. their repreéentations_
have approached respondents and their cause was considered in
emergent special meet%ng on 16.9.99 and a final order has been
passed by the competent authority, i.e., Personnel Manager for
_Admiral Superintendent where the matter was stated to be under
examination with communica;ion of result shortly. As applicants
has pre?erred representation and no action had been taken the

objection taken under Section 20 of the A.T. Act is over-ruled.

36. ‘ In so far as the meritsg of the case and as to. the
objection of gradation‘ and grant of increments not being the
service condition are concerned, we find that on an all 1India
basis competition applicants are being selected to undérgo
apprentice training. At the time of induction in'ATS though they
are governed by the Apprentice Act, 1981 but the instructions
issued vide 6/8& the basis of their contract of ap?renticeshjp
and are the instructioﬁs to govern the gradation and allocation
of skilled grade after completion of the training and final
examination. This is in this congpectus respondents have made
appticants understood to perform accordingly as per DM 6/85 in
order to get gradation and increments. This DM. which 4is an

approved one and not a temporary having approved from the

Headguarter, inter alia, inc¢ludes within 1itself a detailed
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hrocedure as to allocation of marks of t?rmina1 examination,
innaT examination and conducﬁ. It i’ on that basis a percentage
nas bean arrived at to allocate giades to the|apprentdces of two
and three vyears training alongwith the increments as per their
nerfohmaﬁce and percentage acquired in ﬁhe NCVT examination. It
is also nnt disputeﬁ that when the batches 58, 59 and 60 had come
to an end by declaration of resu1t the temboréry memo as amended,
i.e., 4/97 and 35/37 had not come into existence. The aforesaid
DM 6/85 envisage appointment on the basis o% different grades
hased on overall performance during training.| This clearly shows
that appoﬁnthent to .-a grade of apprentice is to be made as per
the performanée in the final examination in Qhe lTight of grading
arrived at in DM 6/85. The contentions put-forth by the
respondents that apprentices remains as a non—emhloyee till he is
anppointed and the method of internal assessment can be varied at
any point to time ti11 the training is over land appointment made
cAnnot, he countenanced. The DM 6/85 lays down requirements
regarding qualifications for the pufpbse Af appointment. Once
the conditions and criteria for selection, 1.e.; a
pre-recruitment process, method of recruitmegt has heen laid down
when applicants _had joined training and p?ssed it guccessfu11y
and was in vogue at that tfme cannot be altered to their
detriment after the se1ection'process had started dr:itis in the
‘middle of 1it. Ry amending memo 6/85 through 4/97 and 35/97 DTMs
and further by DTM 117/99 these requirements'and the method of
gradation has been altered to the detfiment of applicants as on
_the‘basis of memo 6/85 which was put to theiL notice at the time
of joining apprantice coursé applicants had performed accordingly
and cnce secured markes which brought'tLem to_high1y skilled
grade this cannot be altered and applied retrospect?vehy .thrgugh
a DTM which 1s.on1y a tempora}y memo not having appr&va1 of the
headquarters, tha anforceahility of which %ouid not be valid.
The Apex.Court‘in Mandve's case (supra) held as f011ow§:

.4
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‘Tt has been repeatedly held by this Court that the games
of the rules meaning thereby, that the c¢riteria for
selection cannot be altered by the authorities concerned
in the middle or after the process of selection has
commenced. Therefore, the decision of the High Court' to
the extent it pronounced upon the invalidity of the
circular orders dated 24.6.1996, does not merit
acceptance in our hand and the same are set aside.”

1

37. Moreover, 1in Gopal Krushna Rath’s case (supra) following

observations have been made by the Apex Court:

“6. When the selection process has aétua??y commenced

and the last date for inviting applications is over, any

subsequent = change in the requiremen;s regarding

qualifications by the University Grants Commission will

not affect the process of selection which has already

commenced. Otherwise it would involve igsuing a fresh

. advertisement with the new qualifications. ™"

38! Tf one has regard to the aforesaid DM 6/85 by which a
methodology has heen adopted to grade applicants on the basis of
their marks inte highly skilled and skiTTed grade with consequent
grant. of increments which has been followed while they were
appointed, by no stretch of imagination can be treated a process
unconnected with the appointment or any condition as to the
contract of apprenticeship if DMs 1laid down criteria to be
followed for éccord of grédes the same " is a matter concerning

}ecruitment and analogous to the process of selection Teading to

appointmant.

39. In so far as application of DTM 117/99 to the batches
retrospectively is concerned, as provided under clause 8 (a)
having issued the aforesaid DTM on 20.1.99 that ﬁoo without
approval of the competent authorjty being an instruction laying
down criteria for appointment on the basié of apprentice training .
cannot be applied retrospectively. It is a settled principle of
Taw that an administrative instruction or order cannot be appiied
retrospect%ve1y. The Apex Court in the case of Chandraprakash

Madhavrap Dadwa (supra) Held as follows:
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To put it in a nutshell; ‘the change . in the essential
qua11f1cat1on made in 1930 or 1998 or the additional
functions now required to be performed by the " appellants
could not retrospectively affect the initial recruitment
of the appe11ants as Data ProcessingJAssistantsinor-their
confirmation in 1989, Recruitment g alifications could
not be g]tered or applied with~retroépective effect so as
to deprive the recruitees of their right to the post to

which they were recruited nor could it affect their
confirmations.” - '

4. In B.L. Gupta’s case the Apex Court |made the following

chservations -as to reirospeqtivity of the instructions by

cbserving as follows:

: ¢

"1@. We are unable to agree with. Shri Sanghi that by
virtue of their length of service, while holding current
duty charge as Assistant Accountants, his clients
should be regularised in the said posts. Merely because
the same posts have been upgraded from Senior Clerks to
Assistant Clerks to Assistant Accountants, it would not
mean .that persons who weré given the current duty charge
could be regularised without any selection. The clients
" of Mr. Sanghi presumably hold lien in the posts of Senior
Clerks. If .they were to be regularised as Assistant
Accountants, the effect swould be #hat they .would be
promoted to the said posts. The Rules of 1978 prescribe
the mode in which the promotions can be:made. This mode
has to be followed before the appointments would be made.
1f so statutory rules had "existed, it may have been
possible, though we express no opinion on  it, that the
existing fncumbents may have been regularised. Where,
however, statutory rules exist, Fhe~ appointment and
promotions have to be made in accordance : with the
statutory rules specially where it hbs not been shown to
us that the Rules gave the power to the appointing
authority of relaxing the gaid rules. In the absence of
any such power of relaxation, the appointment  as

Assistant Acdcountant could only be made by requiring. the

candidates to take the examination which was the method
which was prescribed by the 1978 Rules.” o
41. If one has regard to the aforesaid the criteria which was
in vogue and remafned effective til11 batches are cémp?ete'ahd
app11qaﬁts have wsuccessfully ,passe@ NCTV  should have heen
followed and an inskruction which -has no enforceability cannot be
applied " retrospectively, ﬁarticu1ar1y to the détriment of
applicants as b§ foilowing the new crite?ﬁa, and altering the
perceitage they had been abrdgated in their pay sca1e,égra61n9 as

well as pay and aliowances and as a

opporiunity was mandated which was deprived to them.

. ) ! |
civil 'congequence,an:
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4?2 . We' have no hesitation to hold ~ that application of DTM
117/9% upon applicants retrospectively ﬁhrough clause 9 (a) of.

the DTM is against law and applicants should have been graded -and

were to be accorded benefits and appointment as per DM 6/85.

43, The impugned action. of fﬁe respondents in .app1y1ng DTM
117/9§ retrospectively 1ig8 also an anti thesis to the cérdina1
principle of promissiory estoppel and goes contrary t@ the
legitimate expectation of applicants. In the beginning of the
training applicants who have been extended promoﬁions to be
accorded as per DM 6/85 have been made to act upon it, as they
‘had performed as per their capability having regard to the
perceﬁtage for grading them skj11ed and unskilled. The aforesaid
DM was the only criteria for gradation based on the pgrcentage of

marks. Having performed as such and secured marks and requisite
¢

percentage to be accorded highly skilled and skilled artisans
with benefit of increments the promotions extended furtﬁer cannot
be defeated by application of retrospective administrative
instruction. The doctrine of promissory estoppel is well
expTained in Union of India v. Godfrey Philips India Ltd., AIR

1886 SC 806, where the following observations have been made:

L4

"Of  course we must make it cliear, and that is
also laid down in Motilal Sugar Mills case (AIR 1978 &5C
621( {(supra), that there can be no promissory estoppel
against the 1legislature in _ the exercise of its
legisiative funetions nor can the GoverAment or pubiic
authority be debarred by promissory estoppel - from
enforcing a statutory prohibition. It is equally true
that promissory estoppel cannot be used to compel the
Government or pubtic authority to carry out a
representation or promise which is contrary to law or
which was outside the authority or power of the officer
of the Government or of the public authority to make. We
may also point out that the doctrine of -promissory
estoppel being an equitable doctrine, it must yield when
the equity so requires, +if it can be shown by the
Government or public authority that having regard to the
facts as they have transpired, it would be mequitable to
hold the Government or public authority to the promise or
representation made by it, the court would not raise an
equity in favour of the person to whom the promise or
representation is made and enforce the promise or
representation against the Government or .public
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-authority. The doctrine of promissory esﬁoppeliwould be
displaced in such a case, because on | the facts, equity

would not require that the Government |or public authority

should .he held bdéund by the promise or representation
made by it. This aspect has been dealt with fully in
Motilal Sugar Mills case (supra) and we find ourselves
wholly in agreement with that has been said in that

decision on this point."

44 . If'one' has regard to the aforesaid respondénts are

estopped from acting_'detrimgntai to app1icaﬁts’ 1nﬁerest by

altering criteria in the midst of the apprentice training of

applicants. As applicants have heen prejudiced and their rights

are abkogated the same cannot be. counfenancedh the doctrine of

“promissory estoppel 198 an equitable princh]e“inqonporating

. . " v
Within itself the rule of ?ﬁﬁw; blay .

45, Moreocever, " the doctrine of legitiimate expectation

envjéaged‘ and imposes upon Government as an essence duty to act
fairly by taking into consideration‘all relevant factors relating
to the legitiate expectation. If the consistent past policy

which was applicable upon apprentides haé been changed which had

an affect of depriv?ng applicants what'théy haﬂ'expected‘iout of

the past policy . on the ﬁrinciple'bf éudi alteram pgr}em-as the
benefit advﬁntagé which was to be accrued, i.e., gradat?on- witﬁ
{ncreménts 1o abplicants' cannot, -be altered|and in casé of any
advgrse effeact, an oppbrtﬁnity to‘éhow cause was mandatéd; which

admittedly was not given to them. Applicants, in view of DM 6/85

have performed according]y‘and acquired requigite perqeniage for
appointment of highly skilled grade II by reﬁrospectiVe effect
and modﬁfication, of DM 6/85 have been accorded in lesser grades
with loss of incremenﬁs. This - is against their legitimate
expectation 1in view of fhaving‘réquisite percentage ?hd in the

tight of grading system evolved in DM 6/85. |
i

A

48. In so far second set of OAs is concerned, as per OM  6/85

as  well as 117/99 the gradation consist of 401 internal

assessment, 60% final examination. and 10% ' for conduct and

!
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discipline which is at the discretion of Officer Inchafge, though
there were several factors and componants like sports NCC, extra
curricular activitjes for awardihg marks, Qe find that in alil
these 0OAs though possessing thé requisite certficates in various
fields, 1lesser marks. have been awarded without *considering
certificates etc. It is a settled principle of law that
discretion is to be exercised judiciously and while awarding
marks 'which is at the discretion of respondents ﬁfficer,'before
awarding the marks a transparent and justifiable assessment as
per the' requisite material to Judge in different disciplines
should have bgen adopteq. Marks awarded and the certificates
issued to applicants _1n various disciplines show contradiction
and discrepancies which is an anti thesis to fair play and
t(ansparency in the action of ;he'respondents; It appears that
while awarding these marks a mechanical exercisé has been done by
the concerned officer and in that process various disciplines
have not been looked inﬁo and assessed as per the availability of
experience in these disciplines and performance on _accoaunt of
fHe certificates existing on record. To our considered view,
though there 18 no unreasonableness in grading system in so far
as‘ 10 marks for conduct to be awared by the Officer Incharge but
the manner in which the marks have bgen awarded shows
non-application of mind and arbitrariness, which_cannot pass the

test 1aid down under Article 14 of the Constitution of India.

47, Having regard to the aforesaid, first set of OAs is
partly allowed. Clause 8 (a) in DTM 117/99 is quashed and set

aside. Respondgnts are directed tq re-consider the grading given
to applicants as per DM 6/86 having regard to the marks secured
in the final examination of apprenticeship and accardingly
re-allocate from the date of appointment as per the grading to
applicants as well as fncrements. In that event applicants shall

also be entitled to all consequential benefits.
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45, In. the. second set of OAs, however, finding no fault in
the grading system as to award of 10% marks at'the discretion of
'foicer"lncharge directions are issue¢ to review the marks
awarded to applicants 1in 10% assessment as to conduct and
re-consider allocation of. marks as per varigus discjb1{hes and
possession of certificates by applicants and their perfdrmance.
In the event the marks are enhanced -app1icants be suitably

appointed to the grades with -aill consequential benefifs, The

aforesaid exercise shall be completed by the réspondents-within a

period of six months from the date of receipt of a copy of this

order. No costs.

“

Let a copy of this order be placed in Fhe casa file of

‘each JA.
|
| o
(Shanker Raju). o - (V.K. Mgjotra)
Mz2mber (J) ‘ ' | Member (A)
'Sin.’
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