Central Administrative Tr1buna1
Mumbai Bench

1. OA No.614/2000
2. OA No.878/2000""
Mumbai this the 17th day of June, 2003.

Hon’ble Mr. V.K. Majotra, Member (A)
Hon’ble Mr. Shanker Raju, Member (J)

OA No.814/2000

Shri Pramod Madhukar Shetye,
R/c Room No.7, New Shanta

Bhawan Chawl, Ganga Wadi, !
ILBS Marg, Mulund Mumbai-400086 -Applicant

(By Advocate Shri A.I. Bhatkar)

Shri A.R. Madi
R/o NAD Karanja
Chiunnabhati,
O Uran, Tq.

Distt. Raigad ~Applicant
(By Advoda Shri A.I. Bhatkar)
-Versus-
i. Union of India, through
the Flag Off1uer Commanding-in-
Chief, Headquarters Wastern
Naval Command, S.B. Singh Marg,
Mumbai—400001.
" 2. The Admiral Superintendent,
Naval Lockyard, Lion uate ‘
Mumbai-4000 23. -Respondents

{By Advocate Shri V.S. Masurkar)

ORDER (ORAL)

Mr. Shanker Raju, Member (J):

This common order disposes of these OAs  which
nave culminated into punishment in a common disciplinary

proceeding having common question of law and facts.

2. In OA-614/2000 applicant impugns benalty order

dated 15.11.98 imposing upon him a penalty of reduction

G-A

Lo lower post for a period of three yeafs as'we1] as the
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appellate order dated 27.4.2000, upholding the

punishment.

3. whereas inlOA—678/2000t a,'cha11engé has been
made to the respondents{ - order dated 16.11.98,
dismissing applicant from gervice as well as appellate

order dated 8.5.2000, confirming the penalty.

A, Both the applicants working ~as HSK-I in the

Naval Dockyard have been proceeded against in a major

penalty on the allegations ofvhaving attempted to commit
rheft of government -oroperty._and tried to smuggle it
through Naval vehicle on 7.9.1991. In the enauiry
applicants ‘have been her‘gui1ty by the Enquiry officer
(EO) and haVing'regard to their confession made before

the Chief security officer.

5. Applicant in OA—678/2000 was aiso made ah
accused in case under Section 28i-114 1PC, which
proceeded before the ACMM in cC-1124/P/91, wherein by

judgmant dated 20.i1.1992_ applicant alongwith other

_co—acoused' was acquitted: for offence as the witnesses

have turned - nostile and have not supported the

prosecution.

6. Learned counsel for app\icant impugns the

punishment in oA-814/2000  on the ~ground that  the

preWiminary investigation where the alleged confession

“Was sought from app1icant was not voluntary put was
undsr threat, coersion and pressure and is not a valid

confeasion as Naval pockyard police is not a designated
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police within the meaning of Sections 24 and 27 of the
cr.P.G. and any caonfession made is not admissible as per
1aw. It it in this backdrop staterd that the same is
abserved to be inadmissihle by the Apex Court in Bhagwan

Singh v. State, (2003) 3 sCC 21.

7. L earned counsel further states that applicant
has not been provided with the document, i.e., their
alleged confession and only inspection was allowed. It
is also contended that preliminary report has not been
served upon him which has deprived him of a reascnable
opportunity, rendering the punishment a nullity in

violation of principles of natural Justice and fair

play.
8. One of the contentions put-forth is violation
of Rules _&r. . of the CCS (CCA) Rules, 1965. It is

further stated that the case is of 'no evidence’ and
'no misconduct’ as no evidence has come forward in the
enquiry to establish the charge on the part of applicant
and the EO only on the basis of the testimony of Naval
Palice Officer without proving the doucments on recérd,

i.e., confession statement held him guilty ©

~h
ct

he charge

m

which was mechanically agreed by the disciplinary

authority and confirmed in appeal, rendering the orders

unsustainable in law.

9. The aforesaid grounds have also been reiterated

o Y
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n DA-878/2000C. However, a plea has been raised of

discriminaticn in punishment, violative of Articles 14




(4)
and 16 of the Constitution of 1India, as - applicant,
though similarly circumstance and alleged similar
misconduct was dismissed whereas the others have been
let of f with lesser punishment. He places reliance on a
decision of the Apex Court 1in TATA Engineering &
Locomotive Co. Ltd. v. ~ dJitendra Pd. 'Singh and

Another, 2002 SCC (L&S) 909 to substantiate his plea.

10, Lastly, it is contended that having acquitted
from the ocriminal case +the punishment imposed in the

disciplinary procesedings cannot be sustained.

11. On the other hand, = respondents’ counse]
vehemently opposed the contentions put-forth by
applicants and stated that if the case is of some

evidence, reapprisal and re-appreciation of evidence in

a judicial review is barred. However, it is stated that,

the documents have been allowed to be inspected and
copies were given to the Defence Assistants and

confessional statements have been validly proved from

the testimony of witnesses and are admissible even in

the departmental enquiry. As no legal infirmity has

been pointzd out 1in the conduct of the disciplinary

prceeding and the orders passed by the disciplinary as
well as appeilate authority are reasonsd, OAs reguire no

interference.

12. We have carefully considered the rival
contentions of the parties and perused the material on

record.
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13. In 80 far as the plea of non-furnishing
documents g concerned, we find that the alleged
confessional ‘statements have - been made part of the
Tisted documents. On perusal of“enquiry report we find
that a11 the 1listed documents were inspected by the
Refence Assistants on 18.23.97 and complete sets of
photo-stat copies were also provided by the Presenting
Gfficer to all the Defence Assistants, as such the plea

-

of applicants gs - to non-supply of documents holds no

water.

_ “‘\.k
14, In sc far as violation of Rules 14(1)ibei
i.e., non-questioning applicants by EC is concerned,

having regard to the decision of the Apex Court in
Ministry of Finance v. g.p- Ramesh, 1998 sce (L&S) @65
violation of Rules 14 ang 18 was held to have vitiated
the enquiry only when the Eo 'had recorded exparts
evidence and had hot afforded an 'opportunity to the
petitioners therein to cross examine the withesses. But
in  the cases Eefore zus a8 applicants ware given an

CpPoriunity to crossa examineg the defence witnesses, in

absence‘ of any prejudice caused to them, viclation of

Rules 14 (18Vhd, would not vitiate the enauiry and the
decision of the Apex Court is d1st1ngu1shab1e and would

net apply to the facts of the present cases.,

15. Aé regafds plea of not proving the documents
during the COurese of enquiry, i.e., their confessionatl
Statements g concerned, we find that both the
Prosecution State withesses have Categorically stated in

their testimony that applicants have confessed of their
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guilt before them on their own vo1%tfon ,without any
‘threat, bressure or coersion. By thedr tcst1mony these
confessional statements are amply proved. Tt is to be

noted that in g dlst1p11nary proceed1ng the strict rules

of evidence and cr.pc would have no application. The

disciplinary proceedings cannot  be equated with a
crimina)l trial where  the proof s strict but
disciplinary procezdings are based ~on  the rule of

'pre~ponderance of probability. The cohcept f

Q

admissibility of “hear-say - evidence also has. no
app?ication. What 1is to be seen'fs that_the relevant
matef1a1 has-been}put to the hqtice of the de]inquent
official for rebuttal. - As ‘app?idants have
cross-examined ttesw1tn= ses the1r aforesaid plea cannot

be countenanced.

16. - In so far as the plea of' confession before a
Po1icé Officer is cnncerned and resort to the'deéision
of the Apex Pourt would nut be applicable as firstly it
is in fhe context of criminal proceed.n and seccndly
the Naval Police fo#cer or  Security Officer is not
designated as Police within the meahing of Cr.pC and as
the Confebsvons have becn recnrded by the Ch.ef oacur1ty
3ff13er in fhe prece. 2 pf aﬁothcr State witness the

same has admissi b111ty in th@ d1st1p1.nary procesedings

where the pre-ponderance of probab111tv is a rule and.

the rule of ~v1dnnce as to adm1sswb ty of admission

has no application.

~f7. However, we find that the Apex Court in State

(Bank of Bikaner v. Sri Nath Gupta, 1937 (1) SCSLJ 5 has
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validated the admissibility of statement under Section
161 of cr.PC in the disciplinary proceedings. The
confessional statements made before the Naval Officer
can bhe equated with the = statement under Section 161
or PC made before a Police Officer and once  these
statements are admissible the same anology apply to the
confassional statement as well. It 1is a settled
principle of law that a confession/admission which is
provad to be free, fair and without under pfessure ar
threat is admissible as a piece of evidencé against the
dalinquent official in a disciplinary = proceeding.
Maoreover, from the perusal of the record it transpires
that the same has bsen proved to be voluntary and in
this view of the matter no_further proof is required ﬂo
hold the guilt of aph]icantsJ  In a disciplinary
praceeding Jjudicial review is very limited and if some
evidence is on record and the findings are nheither
perverse nor based on 'no evidence, reapprisal is
precluded. We find that the : conclusions arrived‘ at
pass the test of a'reaéqnable:cammon prudent man and in
that event we cannot re-apprise the avidence by
susbstituting our own views. This is suppérted by the
decision of the Apex Court in 8Syed Rahimuddin v.

Nirector General, CSIR, 2001 (9) SCC 575. g

18. We have also perused the findings. of the EO,
which ars based on evidence-brought on recard nproving
the guilt of applicants and also the orders passed by
the disciplinary and appellate authoritiés. ' In

DA-814/2000 we do not find any legal infirmity as the

k, orders are reascned.




(8)
19. In so far as the plea of acquittal in criminal
c¢ase and un-sustainability of purishment is concerned,
Apex Court in a recent decision in Seéretary, Ministry
of Home Affairs v. Tahir Ali Khan Tyagi, 2003 (1) ATJ
287 held that on hostility of prosecution witnesses in a
criminal case when they are won over, on acquital the
departmental procsedings can be iniiiated and be allowed

to come to a logical conclusion.

20. From - the perusal of the decision of the trial
‘court, it appears that the withesses who  were
co-delinquwnt in the disciplinary proceedings have not

supported tha prosecution and were declared hostils an@

as such acquittal on this ground is not a honocurable

acquittal on merits and would not over-ride or  affect

the punishment in the disciplinary proceedings.

21. Howevar, in OA-678/2000 we find that whereas

et A R T e e e

; the other delitquents have been punished with a lesser
punishment applicant .has been imposed upon an ewﬁfeme
punfshment of dismissa?, which, to our considered view,
is a hostile dwsbr1m1nat1on violative of Art1cleo 14 and
16 of ths f‘onstwtutwon of India. 1In Jitendra Pd. s casd)
(supra) the Apex Court has set asiae thé punishment
being discriminatory. In all respects applicant is at
par with the co-delinquent in So -far as misconduct
alleged is concerned, yet has been awarded a severe

punishment, which cannct be sustained in the eye of law.

p]

2. - In the result, for the foregoing reasons,

W though finding no merit in OA-614/2000 the same s
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dismissed, however, OA-678/2000 is partly allowed.
Impugned orders are quashed and set aside. Respondents
are directed to pass a fresh order of penalty in
consonance with - the. punishment  awarded to the
co-delinquents witﬁin é. period.of two months from the
déte of receipt of a copy of this order. However, ti11
that time applicant éha11 remain under deemed suspension
and  the intervening period would be decided 1in

accordance with rules and instructions on the subject.

No costs.

Let a copy of this order be placed in the case

" file of OA-678/2000 as well.
(Shanker Raju) (V.K. Majotra)
Member (J) Member (A)
'San.’
®




