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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO.: QA No.6Ll4/2000
OA No.678 /2000

Dated this Tuesday ., thel7th day of June, 2003,

Shri Pramod Madhukar Shetye

Applicant.
Shri A.R. Madiye
"Shri A.I. Bhatkar . ig;??gzﬁtfor the
VERSUS
"‘ Union of India & Another Respondents.

Advocate for the

Shri V.S. Masurkar Respondents.

ggﬂﬁ% * Hon'ble Mr., V.K, Majotra, -Member {Admnv)
Hon'ble Mr. Shanker Raju, Member (Judl.)
(i) To be referred to the Reporter or not ? ‘/€5

\1(11) Whether it needs to be circulated to other E{ES
\ ' Benches of the Tribunal ?
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(Shanker Raju
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Central Administrative Tribunal
Mumbai Bench .

OA No.614/2000
OA No.678/2000

pa —
.

Mumbai this the 17th day of June, 2003.

Hon'ble Mr. V.K. Majotra, Member (A)
Hon’ble Mr. Shanker Raju, Member {J)

QA No.814/2000

Shri Pramod Madhukar Shetye,

R/o Room N&.7, New Shanta

Bhawan Chawl, Ganga Wadi,

LBS Marg, Mulund, Mumhai-400086 i —-Applicant

{By Advocate Shri A.I. Bhatkar)
OA No . 878/2000

Shri A.R. Madive,

R/6 NAD Karania,

Chunnabhati, Bldg. No.220/9,

PO Uran, Tg. Panvel,

Distt. Raigad ~Applicant

(By Advocate Shri A.I. Bhatkar)

-Versus-

1. Union of India, through
the Flag Officer Commanding-in-
Chief, Headquarters Western
Naval Command, 5.B. S5ingh Marg,
Mumbai~400001. '

The Admiral Superintandent,
Naval Dockvard, Lion Gate,
Mumhai-4000 23. -Respondents

gk

{By Advocate Shri V.S5. Masurkar}

ORDER (ORAL)

"
.

M’

Mr. Shanker Raju, Membar {J

This common order disposes of these GAs  which
have culminated into punishment in a common disciplinary
proceeding having common question of law and facts,

2. In DA-B14/2000 applicant impugn
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dated 16.11.98 imposing upon him a penalty of reduction

to lTower post for a period of threa years as well as thsa
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(23
appetlate order dated 27.4.2000, uphoiding the
punishment.
3. Whareas in QA-678/2000 a challengse has been

made t5 ths respondents’ order dated 16.11.385,

dismissing applicant from service as well as appellate

by

order dated B.5.2000, confirming the penalty.

4. Both the applicants working as HSK-T in the
Naval Dockyard have been proceeded against in a major
penalty on the allegaticns of having attempted to commit
theft of government property and tried toc smiggle it

through Naval Vehicle on
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applicant hava been held guilty by the Enquiry Officer

n

Applicant in DA-878/2000 was alsoc made an

0

accused in case under Section 23Bi-114 IPC, which
proceeded before the ACMM in CC-1124/P/31, whersin by
Judgment dated 20.11.1932 applicant alongwith other
co-accused was acqguitted for offence as the Witnesses

have turnsd hostile and have noet supported tha

prosscution.

§. Learned counsel for applicant impughs the
punishment in 0A-814/2000 on the ground that the
preliminary investigation where the alleged confession

was sought from applicant was not voluntary but was

)l

urider  threat, coaersion and pressure and is not a valid

confession as Naval Dockyard Police is not a designatad




- police within +the meaning of Secticns 74 and 27 of th
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Cr.P.C. and any confassion made is not admissihla a8 ner

law. It it in thig backdrop staterd that the same ia

observed to he inadmissihle hy the Apex Court in Rhagwan

Singh v. State, (2003) 3 SCC 21,
7. Learned counsel further states that applicant

has not been provided with the document
alleged confession and only inspection was allowed. It
is also contendsd that preliminary report has not been
served upon him which has deprived him of a reascnable
spportunity, rendering the purdishment a nullity in

violation of principles of natural Jjustice and fair

play.

8. One of the contentions put-forth is vielation
of Rules - of the CCS (CCA) Rules, 1985. It is
further stated that the case is of "no evidencs’ and

‘no misconduct’ as no evidence has come forward in  the

enquiry to establish the charge on the part of applicant

and the EOQ only on the basis of the testimony of Naval

Palice Officer without proving the doucments on record,
i.e., confession statement held him guilty of tha charage

which was mechanically agreed by he disciplinary

e

aluthcrity and confirmed in appeal, rendering the ordars

unsustainable in law.

9. The aforesaid grounds have also been reiterated

e

n DA-878/2000. However, a p!

a has been raised of

3]

discrimination in punishment, violative of Articles 14



{4)
and 16 of the Constitution of India, as applicant

though similarly circumstanced and alleged similar

m

1at off with lesser punishment. He places reliance on a
decision of the Apex Court 1in TATA Enginssring &
Locomotive Co Ltd v Jitendra Pd Singh and

Another, 2002 5CC (L&S) 303 Lo substantiate his plea.
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from the c¢riminal case the punishment imposed in the

disciplinary procesdings cannot be sustained.

11. On tﬁe other héﬁd, respondents’ counse’l
vehemently opposed the  contentions  put-forth by
applicants and stated that  if the case is of some
evidence, reapprisal and re-appreciation of evidence in

a judicial review is barred. However, it 18 stated that

the documents have been allowed to be inspacted and
copies wetre given to the Defencs Asgistants and
confessional statements have besn validiy proved From
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the testimeny of witnesses and are admissibl
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the departmental enquiry. As no legal infi
been pointed out in the conduct of the disciplinary
srceeding and the orders passed by the disciplinary as
weiT:as appellate authority are reasonsd, OAs require no

interferance,
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plea of non-furnish
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documents 18 concerned, " we find that the alleged
confassional statements have been made part of the
listed documents. 0On perusal of enquiry report we find

that all the listed documente were inapected by the

Gfficer t0 all the Defence Assistants, as such the plea

‘ ‘ - . i _ ) . ‘é N \
14. In so far as violation of Rules 14(18)59k5
i.8., non-guesticning applicants by EO is cohcerned,

having regard to the decision of the Apex Court in

Ministry o Finance v. S.B. Ramesh, 1998 SCC (L&3) 885
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the enqgquiry only when the EC had recorded exparie

Ty

evidence a

-3

d had not afforded an opportunity to the

petitioners thearein to cross examine the witnesses. But.

absence of any prejudice caused tc them, viclation of
Rules 14(?§)M#i,wou]d not vitiate the enguiry and the
decision of the Apex Court is distinguishable and would

not apply to the facts of the present casss.

15. As regards plea of not proving the documents

—
i

during the courese of enguiry,

statements is . concerned,. we find that both the

prosecution State witnesses have categorically stated in

"their testimony that applticants have confessed of their
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~the Naval Folice Gfficer or Secur

(&)
guilt before them on their own volition without any
threat, pressure or cosrsicn. By their testimony these

confessional statements are amply proved. It is to  be
noted that in a disciplinary proceeding the strict rules

of evidence and Cr.PC would have no application. The
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criminal trial where the proof is strict but

discipiinary proceesdings are based on the rule of

pre-ponderance of probability. The concept of
admigsibility of hear-say gvidenhce also has "o
anplication. What 1is to be seen is that the relevant

be countenancead.

15. In 20 far as the plea of confession before a
Police Officer 1is concerned and resort to the decision

of the Apex Court would not be applicable as firstly it

in the context of criminal proceeding and secondly
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designated as Police within the meaning of Cr.PC and as
the confessicons have been recorded by the Chief Security

Officer in the presence of another State withess the
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same has admissibility in the discip
where the pre-ponderance of probability is a rule and.
the rule of evidence as to admissibility of admission

has no applicat

d

on.

i7. Howevar, we find that the Apewx Court 1in 5State
Bank of Bikaner v. 5ri Nath Gupta, 1337 (1) 5CSLJ & has
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validated the adm1ss1bi1ity o
181 of Cr.#C: in the disciplinary proceedings. The
uuwfccs10ﬁ | sta?:merbs made hefore the Naval 0Officer
can he —antad with the statement under 3Section 181
Cr.PC made before a Police OFfficer and once these
statements are admissible the same anology apply to the
onfassional statement as well. It is a gsettled
principle of ?aw that a confession/admission which is
proved to be free, fair and without under pressure or

threat s admissible as a piece of evidence agains

t the
delingquent official in a discinlinary procesding.

Morsover, from the perusal of the record it transpires
that the game has bsen proved to ba voluntary and in
this view af-the matter no further pranf is required to
hold the guilt of applicants. In a disciplinary
proceeding judicia? reviewris very limited and if some

evidente is on record and the findings are neaither

n

perverse nor based on no savidence, reapprisal is
greciuded. We find that the conclusions arrived at
pass the ;est of a reasonabhls common prudent man and in
that eve;t, we cannot re-apprise the  eavidance by
usbstitut{ﬁg.mur own views, This is suprérted hy the
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-of the Apex Court 1in Syed Rahimuddin v.

Director General, CSIR, 2001 {9) SCC 575.

18, We have also perussd the findings of the EO,

which are ha:ed on avidence hrought on reoord proving

[43]

the guiit'ﬂaf applicants and also the arders passed by

the digaiptinary and appeliate authorities. In

A-B14/2000 “we .do not Find any Tegal infirmity as the
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ﬂk,.orders arg reasoned.
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12, In so far as the plea of acquittal in criminal
" case and un-sustainability of punishment is concerned

Apex Court in a recent decision in Sescretary, Ministry

3]

of Home Affairs v. Tahir A1i Khan Tvagi, 2003 (i) ATJ
267 held that on hostility of prosecution witnesses in a
criminal case when they are won ovar, on acquital the
departmental proceedings can be initiated and be allowad

to come to a logical conclusion.

20, From the perusal of the decision of the trial
court, it  appears that the witnesses who were
so-delinquwnt in  the disciplinary proceedings have not
supported the prosecution and were declared hostiles  and
as such acquittal on this ground is not a honourable

acquittal on merits and would not ovar-ride ar affest

the punishment in the discipiinary proceedings.

21. However, 1in O0A-678/2000 we find that whereas

the other delinquents have been punighed with a lsasse

-y

punighment applicant has been imposad upon an extreme
punishment of dismissal, which, to our considered view,
ig a hostile discrimination violative of Articles 14 and

of the Constitution of India. In Jitendra Pd.’s case

s
g

{supra} the Apex Court has set aside the punishment
_being discriminatery. In all respects applicant 1is at
par with the co-delinquent in so far as miscondust
alleged 13 concernad, yet has been awarded a severs
pUn{shment, which cannot be sustained in the eve of iaw.
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g2, In the resuylt, ¥or the foregoin
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though finding no merit in OA-614/2000 the same i3
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dismissed, howevar, O0A-&7

[

/2000 is partly allowed.

Impugned orders are quashed and set aside.: Reszpondents

vEe, ]
are directed to pass a frash order.;aﬂf‘nena]ty in

" o 1

conschance with the punishment awarded to the

co-delinquents within a periocd of twoc monthe from th

18}

date of receipt of a copy of this order. However, till

that time applicant shall remain under deemed suspension

(]

and the intervenin period would "be decided in

accordance with rules and instructicns on  the subject.

Let a copy of this order be placed in the case

—f,

ile of QA-B878/2G00 as well.

{(Ghanker Raju) (V.K. Majotra)
Member {J) ‘ . Member (A}
'San.’



