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enclirmy report haz  not been  served  upon him. n

complisnce of  the Tribunal’s  order the copy  of the
@nquify raeport was served upon the applicant and again
the dpplicant was dismissed by the President on 9.3%.99.
The aﬁwlicant again assailed the order of digmissal_in O
4/9% which was  allowed, The respondents weire

to consider the case ofthe applicant by holding

enguiry. In  pursuance of the directions. th

i
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Assistant Director General wide order dated §.11.9¢

f

conveved the order of the President to hold a fresh
enquify, The applicant tharsafter has been placed under
d@&me& suspanrsion from the date of dismissal and was
accoded  subsistence allowance under FR 5% from the date
af aorder lssused by the President,i.e., on 8.11.99 and was
paicd fh? arrears accordingly. The applicant in  this Of
has ﬁ@ﬁailed the order passed by the President on the

Sro unﬁ that as the applicant was placed under deemed

£
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sgpension w.e.f. 9.

R

e should have been paid the
subsistence allowance from the same date. Withholding of
subsistence allowance is contrary to FR 53 (2) as well as

e

Govt. of India’s orders under FR 52 {2) (2)(f). which

intar  alia. provides that in case of deemed suspension

Pl
i

the subsistence allowance to be pald from  the

53]
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it date i.e., from the date of deemsad

csuspension.  The applicant has assalled the order of  the

Presidant by contedning that ths gam& iz contrary to the
rules.  The applicant has statsed that he has alresdy
turnishaed a certificate reguired under the law to the
efftect that H@ wWas not galnfully emploved w.e.f. 2.3.%3%

ti1l the date he received remunerdation.  The applicant
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A
has mads  a rnpr@smnfd;ioﬁ in this regard. Placing
Feliance on the decision of this Court in A.vasu v. Union
of India. 1993 iﬁi-SLﬂb CesT. 141, it iz contendasd that
the deesmed suspension includes the review and it takes

should also be

{'3

retrospective effect the allowances etc

e

jat}
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maid accordinly with retrospective deé

The iearned counsel for the respondents rebutted

e émﬂtantimms of the applicant and contended that the
decision by the President is in accordance with the rules
and placing reliance on the decision of the Apex Court in
State of U.P. W Yed Pal  Singh., GIR 1997 3C &08&
cantendad that in case of corruption charges one should
ot be paid back wages. aAlso placing reliance on Melson

Motis w. Union of India & Anr., 1993 SCC (L&3) 13 it i

&

contanded that the deemed suspension s within the
parametairs of the ruless  and suspended smplovee should

only be paid sal

wlary  for  the pericd he was allowed to
digcharae Mis duties. The respondents  have contendad

that: the Tribunal allowed the 04 of the applicant merely
an technical ground which would not @ntxtle the applicant
any back wages. In the additicnal affidavit,which was
takan on record, The Pegpondehtg have taken the plea that
kegping in  wiew the sericusness of the chargs which had

bean proved the President decided to grant subsistence

allowance from the date of the fresh enquiry, 1.&.,
Ww.e.F. 8.11.99, which was subseguently reviewed and the

Judgmant of the President is inconformity with the ratioc
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1aid down in Yed Pal’s case (supral. The learned counsle

of the respondents  praved for  the dismissal of the

pre::nt 06y

T have carefully considered the rival contentio

of the

sarties  and perusad  the material on record.

Uncontroverted facts are that the OA of the applicant was

allowad on btechnical dgrounds by this Couirt and  therafter
accoraing an  opportunity atter supply of the enquiry
raport the applicant was again Aismissed from the service
which @ was subseguently in  another O& directing tns

h

?1nm|v authority to hold a fresh enguiry which

President being the disciplinry authority ordered a fresh

gnoguiry on 8.11.99 and by treating the applicant undar
deemesd  suspension w.e.f. B8.11.93 allowad him subsistence

allowance keeping in view the grave charges against him

a .

is rned, 1 find that under FR 33 nad  Gowth. of

mmhc
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India’s  instructions pertaining to deemed suspensicon and

. it has been provided that in  case of

‘ We
deemned suspension Where

A

M dataeo 29.8.63

{

L, removal stc. have baen
set aside and the sesmed suspension is resorbed from the
date of the order of the dismissal the Gowt. servant on
VNTIHCH@hthC suspansion iz also entitled for the
st lstence dllmwanc% under FR 53%. The ratio of ved Pal
Singh’s case cited by the respondents is not applicable
A The facts and circumstances of  the praesent case 4as
that was a case whers the back wages have been disallowead
to  the petitioner. Regarding the ratio citied by the
ﬁespnndmnt" in Melson Motiz's case is concerned, the sams

iz aloo distinguised as in that case issue was regarding



deemed  suspension of  an emplovee on account of setting
anide of the arder of dismissal on  technical grounds.
The @pec Court in that case has not considered the issue

»id. Sm asuch  the same  would have no
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application in the facts and cilrcumstances of the present

A

1 find that the order of the President wharaeby

o

the apnlicant  though has  been  treated as  on deamead
suspersion w.oe.f. 199% restricting his rightt to get pay
and allowances w.e.f. §.11.%9 i.e., from the date af the
isﬁuaﬂée af the order for a fresh enguiry is not  in
consanance with the provisions of FR~53 and the Govt. of
India’s instructions contained therein. I am also
fmrtified-by the ratio of this Court in A. ?asu’s case
aid Hmld that the applicant cannot be deprived of the

aubsistence allowance from the date of his deamaed

suspension., i.e.., in the year 12%3.

Hawving e o to  the reasons  recorded  and

discussion made, 1 allow this 08 and

resinorden s ta A A and disburse the
allowance o the applicant w.os.f. F.3.9%  to 85.11.99
almhﬁwith arrears and conseguential benefits. However,
in the facts and circumstances of the case 1 da not allow
iy interest on the same. The respondents are fulrther

directed  to comply with th directions within a period

af two months from the date of receipt of a copy of  this
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Contempt Petition No.100/01 was filed@ against non
compliance with the direction of the Tribunal to dréw the
arrears for the périod from §.3§93 to 8&.11.99. The Respondents
have submitted that they have paid the amount of Rs.1,27,377/-
towards subsistence allowance on 2%9.01.Z00Z. In view of this, the

compliance having been made, fhe Contempt Petition does not

. survive,

However, the Learned Counsel for the applicant pleads

that he has still not heen paid the full amount of arrears on the

o

basis of FR 53(1) to the extent of 50% of admissible revised
salary. 1In our considered view, this can not form the subject
matter of a Contempt Petition. It is open to the applicant to

take up the matter separately according to Law and Rules. N

in the result, the Contempt Petition ig dismissed. The
proceedings are dropped and notice is discharged.

Farlier, the respondents had filed M.P.NOs 986/01 as
well as 987/01 for extention of time to implement the judgment
of the Tribunal dated 15.6.2001. Now there is compliance and in
vieyw of the C.P.being dismissed, these M.Ps haye become

infructuous and are disposged off accordinglv.
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