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OA,NOg,21/2 & 462/2

Dated this tha 4" day of §mwne 2001,

CORAM. 3 Hon'ble Shri S.L,Jain, Member (J)
Hon'ble Smt,.Shanta Shastry, Member (A)

B,M,Mittal, '
Superintending Engineer,
Office of Chief Engineer,
Poona Zone,

Poona. ees Rpplicant
By Advocate Shri 5,P,Saxena
v/s,
1. The Union of India through
C ] The Secretar

Ministry of B;fence, /
DHG PO, Newy Delhi.

2, The Enginesr=-in-Chief,
Army Headquarters,
Kashmir House,

New Delhi,

he Chief Engineer,
MES,
Central Command,
Lucknouw,
4, The Chief Engineer,
- MES,
Lucknouw Zone,
Lucknow, +.« Respondents

. By Advocate Shri R,K,Shetty



L 1]
N
(X 3

O0RDER

(Per: Shri S,L,Jain, Member (3J)

These two OAs, (DA, NO,21/2000 & 462/2000) are
filed by thé applicant, B,M Mittal,seeking the relief
to quash ané set aside the chargesheet dated 13,4,2000
and 1.12.19@9 respectively,

2, Though the facts in the present two 0As, are
different onesbut the question of law involved is one and

the same hence we proceed to decide these two OAs, iogether.

3 The ﬁacts in DA, Na,21/2000 are that the applicant

is a civillian officer belonging to the MES Cadre, and ®
presently holding the post of Superintending Engineer

in the office of respondents, The applicant was promoted

to the post of Executive Engineer in MES in the year 1982,

While uorkiﬁg as Executive Engineer, he was sent on deputa-

tion to the Ministry of Information and Broadcasting, Govt,
‘India in All India Radio and Doordarshan Civil Construc-

tion Wing., He joined the above said All India Radio and

Doordarshan tiﬁil Construction Wing as Executive Engineer

in July, 198?&, and continued on deputation in the said - .

Ministry tili 31.10.,1991, As the work of T,V, Tower at

Pitampura, New Delhi was not being completed by his counter-

part, Shri A,K,Vohra, Incharge of another Division, the

Chief Enginesr shifted the applicant to the division hsld

by Shri A,K,Vohra, The applicant claims that this shifting

was not likea by the officers of All India Radic resulting

some differences between AIR officers/Staff and deputationist

officers, certain officers uere transferred. Due to the
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said reason, a chargesshast was issued to the applicant

in the month of September,1993, The applicant challeangsd
the said chargesheet by filing OA, beforé CAT, Chandigérhl
(0A,ND,872/PB/1998), The 0A, uJas decided with a direction
to take a final decision on the report and on submission of
applicant within a period of 45 days (Ex,A-2), The réspon-
dants.also issued two more chargesheets one under Rule 14
and another under Rule 16 to the applicant in July 1997

and July 1998 respectively which werse challanged by filing
0A,873/PB/98 and 0A,874/PB/98 before CAT, Chandigarh, The
said 0As, wers decided by common judgement on 5,5,1999 and;
quashed and set aside the chargeshests, There was a DPC

in the year 1998 to prepare pansl for praomotion to the

post of.Additional Chief Enginesr in MES, The applicant

was in the zone of consideration, wsver, due to pending.

| chargesheet datad September,1993, applicant's case for !

promotion was placed in sealed cover. The period of

punishment was over on 20,5.2000,

4, The griesvance of the applicant is that chargeshest

dated 1,12,1999 uas served on him which is in respect of

an act of 10-11 years ago, It is difficuit to remember
things of 10-11 ago. It is alsé allaged that the chargs-
sheet dated 1,12,1999 is almost same or similar to one of -
the chargse contained in chargesheet dated July,1998 which |
was quashad and set aside by the Chandigarh Bench of CAT,
The applicant submits that the Tribunals and Courts have
besn consistently holding that chargesheets be issuad in
reasonable time and if the same are daléyed excessively,
the chargeshassts are quashed and set aside by Tribunals/
Courts, The inquiry procesdings in respect of chargeshest

dated 1,12,1399 have not yst commanced and the present
U

o

challenge is made in time,
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S, The respondents have resisted the claim of the
applicant by stating the facts that the chargesheet is

issued based on the advice of Central Vigilance Commission

for which the applicant had committed misconduct/irragulag-

ities in construction of 150 M high RCC TV Touer at
Shamshabad, No interference against the minor penalty
proceedingé finitiated against thq applicant is neadad
by this Tribunal., The respondents have replied to the
pleadings of the applicant parawiss and also submitted
chronological facts of the case, By perusal of the sams,
the material facts which we notice are that the applicant
was Executive Engineer in respect of s;gz work for the
period commencing from September,1989 to January,1990
and the work was complsted by 2,1,1990. In May,1991
Par{ of boundary wall constructed for the project of

150 mtr High RCC!TV Touwer and Transmitter Building at
/11v5ﬁamshabad Road, Agra collapsed due to ga%e which was
re-canstructed immediately, On 12,6,1992, another portion
of boundary wall collapsed., The matter was investigated
and irregularities were noticed. Amongst others, it was
also noticed that no test check was conducted by EE(C),
On 25 July 1994 the fencing wall again collapsed, The
investigation uas‘again commenced and the report was
submitted by the DG AIR on 13,5,1995, Theraéftar, matter
was further investigated and prima facie charges uwere
established, On 1,12,1999 charge memo dated 1,12,1999
was issued to the applicant which was received by the
applicant on 27.,12,1999 to which the applicant submitted
a representation on 28,12,1999, A further representation

was submitted on 27.1.,2000 in view of Memorandum dated

19,1.2000,
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“Rules/Regulations, the Garrison Engineer is authorised

6o The allesgatiaon of the applicanﬁ that the

charge now alleged is 1,12,1939 is all most similar

to one of the charge of July,1998 is baseless for

the reason that the order passed in 0A,Ng,.873/PB/98

and OA,874/PB/98 the charge was not of Shamshabad
order, '

7. As stated above, on 12,6,1992 another portion of

boundary wall was collapsed and on investigation, it was

noticed that no test check was conducted by EE, On o

perusal of chargesheet dated 1,12,1999, we find that
payment is being made uwithout any test check. Thus,
after a sscond collapse of the boundary wall, when.

investigation was made and the report came, this fact

was noticsed, !/tk/// _

é.. The facts of 0A,No,462/2000 are that the applicant
was posted as Commander Works Engineer in M,E,5, at Ranchi.
The Office of Garrison Engineer, Danapur and Assistant
Garrison Engineer, Gaya were under his administrative
control. The applicant was postaed at Ranchi from 23,4,1993
to 11,11,1994, The applicant claims that as per M,E,S,

P

financial powers upto a certain limit for placing supply
lo ™ : ‘
orders oa contractors, The Garrison Enginesr has seperate
financial powers for job orders, If the financial impli-
cations are of greater value beyond the powers of Garrison
Engineer, then such orders are to be finalised and placed
by the concerned appellate higher authority, namely, the

Commander Works Engineer, or the Chief Engineer of the



[ 1]
o .
ae

Lucknow Zone, As the Garrison Engineer, Danapur,

Major S.L.Sharma was not acting as per rules and
regulations, on getting complaints against him, the
applicant checked/verified the same from various sources
énd also byépreliminary scrutiny of job orders etc., he
came to the conclusion that the said Garrison Engineer
Danapur is grossly‘misusing his financial powers contrary
to the instructions issued by the Chief Engineer, Lucknou
Zone vide letter dated 8.2.1992, Hence, the applicant sent
niﬁzﬁ}egram dated 28.07.1993 to the G,E, Danapur along with
; pies of the same to the Controller of Dsfence Accouqts,
Eastern Command, Patna (8), ARsstt. Accounts Officer, G,E,
Danapur and fo the higher authority of Chief Engineer,
Lucknouw Zone, Lucknow. Another telegram was also sent

by the applibant (Ex,A=4) for acting in accordance with
the instructions ;nd_ragulations along with copies af the
same to superior authoritiss, A letter dated 8,1,1994 (Ex.

A-5) was sent to Garrison Engineer, Danapur along with copy

to Chief Engineer, Lucknow giving further directions/instruc; '

tions, A letter dated 30.9.1994 (Ex,A-6) was issued to the
G.E.Danapur cancelling 13 supply orders placsd on the contra-
ctors, Thersafter, a letter dated 4,11,1994 to the Enginesr=-

in=-Chisf suggesting to hold an independent inquiry,

9, A s£afﬁ Court of Inquiry was ordered, The applicant
was called in the staff Court of Inquiry as a Govt, Witness
and after the report, a chargesheet was issued to the
applicant as per the recommendations and findings of the

staff Court of Inquiry.
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- of officers including the applicant, Draft Chargeshests

“were forwarded on 15,10,1996 for approval, Thereafter, on !
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10. The grisvance of the applicant is that the
chargesheet is issued malafide, it is vindictive
with a visw to desbar the applicant from promotion,
The applicant alleged that the charge is in respect

of acts of 7 years ago.

1. The respondents have repisted the claim of the

applicant explaining the dsl issuing the chargseshest,
As stated above, a Court of Inquiry was convened ;hich
assembled on 12,6.,1995 and on subssequent days, After o
examining 27 witnesses, carried out ihspection of various ,
dacuménts, physical checks of certain works on ground and g
the 1rregular1ties, and the persons responsible for the
same, Court of Inquiry proceedings duly compieted in all
réspect along with directions/recommendations wsre sent
to the Headquarter Central Command, Lucknou on 19,4.1996
which was forwarded on 11,5,1996 for further‘necessary
action, The recommendations of Chief Eﬁgineer, Central
Command, Lucknow "The officer has been found resPOhsibla

for lack of administrative and Technical control., Discipli-
nary action will be taken by me as par CCS (Conduct) Rules"

was forwarded to the Chief Engineer, Lucknou Zone, Lucknou |
on 18.6.1936 for sending draft chargesheet, Accordingly, ‘
Haadquérter Chief Engineer, Lucknow Zone, Lucknow on 26.6.96
directed Commander Works Engineer Ranchi to forward draft

chargeshest under Rule 14 of CCS™ (CCA) Rules,1965 in respect

2,12,1996 Statemsnt of Case along with draft chargeshest,
service particulars of the ppplicant were foruwarded to
Enginsars Branch Headquarter Central Command, Lucknou

which in turn return the same for rscasting to Chief
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Enginser, Lucknou Zone, Lucknow. TherQaFter, draft

chargesheet‘uas sent on 11.3.1997, Progress on draft

chargesheets was asked for on 25,11,1997 which was sent

in June,1997, Thereafter, recommendations were considered,
afd v :
The matter ‘uas follouedAon 13.4,2000. the chargesheet was |

issued,
12, Perusal of the same makes it clear that the delay g

LR e
is being explained by the respondents till June,1997 uhieh

chargeshest is issued on 13,4,2000, Thus, har#ly a period
lii/iges than 3 years has not been explained by the respondents,

13,  In respect of 0A,No,21/2000 as stated above, the R ﬁ
period of‘more than 7 years has not been explained by the o p
respondeqts. ‘ |
14, The learned counsel for the applicant relied on

the'follouing cases ‘-

(1) O0A,No,.331/99 Or,Anand Swarup Goyal vs.lnion of Indie
’ & Urs. decided on 8,10.1999 by Mumbai Bench,
" (2) 1991 (16) ATC State of M,P, vs. Bani Singh & Anr,

(3) 1989 (9) ATC sp9 P,L.Khandelual vs. Union of India & Ors, |
. decided by CAT, Ahmedabad,

(4) 1988 (6) ATC 246 M,Nagalinga Reddy vs, Govt, of Andhra
Pradesh & Ors, decided by CAT, Hyderabad,

(s) 1989 (9) ATC 500 M.N,Qureshi vs. Union of India & Ors,
decided by CAT Ahmedabad, o

(6) 1992 (19) ATC 792 P.K.Panda vs. Union of India & Ors,
decided by CAT, Cuttack.

(7) 1989 (9) ATC 369 Bejoy Gopal Mukerjees vs.UOI & Ors,
decided by CAT, Calcutta,

(8) 1989 (11) ATC 257 E.Vedavyas vs,Govt. of Andhra Pradesh
& Anr, decided by CAT Hyderabad.

(9) OA,NC,756/93 R,C,Parats vs. Union of India & Ors,
decided by CAT, Mumbai Bench,

(10) 1993 (1) A,I,5L3 510 Arun Kumar Basu vs,UCI & Anr,
decided by CAT, New Delhi,




..
0
.

15. On perusal of the said suthorities, we are of
the considered opinion that delay in issue of chargesheet

which is unexplained is fatal to the respondents,

16, The learned counsel for the applicant also relied

on 1993 (2) SLR 647Nrinal Kanti Chakraborty vs., State of

West Bengal & Ors, decided by CalJth/High Court in which

it is-laid douwn that after promotidn“he matter cannot be ' |
enquired inte, In this respect, 1993 (1) A, 1,5L) s10 decided |
by CAT, New Delhi is also relied by the applicant's counsel,
On psrusal of the authority referred in the later judgement
AIR 1967 M,P,284, we are of the considered opinion that the
fabﬁggiﬁbuﬁ to the respondents, after knowing the said facts
if the official is promoted, a chargesheet in respect of
those facts cannot be issued., In the present case, the
aﬁpiicant is not promoted, Hence, these two authorities.

‘\ .
ha¥ no bearing and are not relevant for deciding the case,,

17 The learned counsel for the applicant also relied on

1998 SCC (L&S) 1044 which lays doun the proposition regarding
non-completion of disciplinary proceedings for years together
and the proposition laic doun is"qpastion raised to be decided

174

on facts and circumstances of each cass,” As in the present

case, the enquiry has not yet started, hence the said order

has no bearing in the case,

N

18. Appointment of enquiry officer, the delay in this

Fol~ yedevang—h et ¥~
respect is alsoAuhen the enquiry is commenced, Wa agree

with the contention raised by the learnsd counsel for ths

applicant that if delay is unexplained, the chargeshest

deserves to be quashed. It is true that mere negligence

v

or carelessness in performing duty not a misconduct unless



a decree of celebrity is verified, As stated abovs,
in 0A,No,21/2000 the construction of boundry wall was
the subject matter when the applicant is charged for
payment of the bills without any test check, It can
be a case of;negligence but where the duty is cast,
it cannot be said that the applicant by over looking

M ‘
o duty can take shelter and-that-esuch.a—thrseu.

19, In 0A,No,21/2000 as stated above, the delay

nce 1992-{s not explained, Further, since 1995 to
1999 tHhere is no ioéta of explanation for non-issuing
of chargesheet for more than 7 years, This is a case

of unexplained delay,

20. In 0A,No,462/2000, on perusal of the article of -
charge, ue-are of the considered opinion that the supply
order mentioﬁed'in the article of charge exceeds the

number for uﬁich the applicant has reported by the telégram,
placing the q;ders, making the payments-of 3 job order,

In the circumstances, when delay is explained; we do not
find any reason to interfere with the chargeshest dated

13.,4.2000,
n

21, At this stags, it\zgdiuffice to mention that trué@f
or falsehood cannot be examined by ths Tribunal, Any
observation by the Tribunal regarding the fact which has
not been gone inte, the authorities are at liberty to
agitate and get it decided through the disciplinary -

proceedings,
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22, - In the result, 0A,N0,462/2000 deserves to

be dismissed and is dismissed accor

0A,N0,21/2000 deserves to be alloue

dingly while

d and is allowed,

Chargesheet dated 1,12,1999 is uvashed, No order as

to costse.

(SMT ,SHANTA SHASTRY)
MEMBER (A)

. mrj.

(S.L.JAIN;
MEMBER (3.



