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(Per: Shri S,L.Jain, Member (3J)

These two OAs, (0A,ND,21/2000 & 462/2000) are
filed by the applicant, B,M,Mittal,seeking the relief
to quash and set aside the chargesheet dated 13,4,2000
and 1,12,1999 respactively.

2. Though the facts in the present two OAs. are
different oneszbut the question of law inudlued is one and

the same hence we proceed to decide these two OAs, together,

3s The facts in 0A,No,21/2000 are that the applicant

is a civilian officer belonging to the MES Cadre, and
presently holding the post of Superintending Engineer

in the office of respondents, The applicant was promoted

to the post of Executive Engineer in MES in the year 1982,
While working as Executive Engineer, he was sent on dsputa-
tion to the Ministry of Information and Broadcasting, Gowt,
of India in All India Radio and Doordarshan Civil Construc-
tion Wing, He joined the above said All India Radio and
Doordarshan Civil Construction Wing as Executive Engineer

in July, 1984, and continued on deputation in the said
Ministry till 31,16.,1991, As the work of T,V, Tower at
Pitampura, New Delhi was not being completed by his counter-
part, Shri A K,Vohra, Inbharge of another Division, the
Chief Engineer shifted the applicant to the division held

by Shri A,K,Vohra, The applicant claims that this shifting
was not liked by the officers of All India Radio resulting
some differences between AIR officers/Staff and deputationist
officers, certain officers were transferred. DBue to the
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said reason, a chargeshest was issued to ths applicant

in the month of Septaember,1993, The applicant challenged
the said chargeshest by Filing OA, befora CAT, Chandigarh
(0A,NO,872/PB/1998), The OA, was decided with a direction
to take a final decision on the report and on submission of
applicant within a period of 45 days (Ex,R-2), The respon-
dents.alsu issued tuo more chargeshests one under Rule 14
and another underiﬂula 16 to the applicant in July 1997

and July 1998 respsctively which wers challenged by filing
84,873/PB/98 and OA,874/PB/98 beforae CAT, Chandigarh, The
said OAs, were dacided by common judgement on 5,5,1999 and
quashed and set aside the chargesheets., Thers was a OPC

in the year 1998 to prepare panel for pramotion to the

post of Additional Chief Engineer in MES, The applicant
was in the zone of considaration. Houauér, due to pending
chargesheet dated September,1993, applicant's case for
promotion was placed in sealed cover, The period of

punishment was over on 20.6.2000,

4, The grisvance of the applicant is that chargeshaet

dated 1,12,1999 was served on him which is in respact of
an act of 10-11 years ago, It is difficult to remembar
things of 10-11 ago. It is also alleged that the chargs~
sheet dated 1,12,1999 is almest same or similar td one of
the charge contained in chargesheet dated July,1998 which
was quashed and set aside by the Chandigarh Banch of CAT,
The applicant submits that the Tribunals and Courts have
besn consistently holdgng that chargesheets be issued in
reasonable time and if the same are delayed excessively,
the chargesheets ars quashed and set aside by Tribunals/
Courts, The inquiry proceedings in raspect of chargesheet
dated 1,12,1999 have not yst commenced and the present
challanga is made in tims, 1pY, Sy
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5, The Tespondents have resisted the claim of the
applicant by stating the facts that the chargessheet is
issued based on the advice of Central Vigilance Commission
for which the applicant had committad misconduct/irreqular=
ities in construction of 150 M high RCC TV Toyer at
Shamshabad, No interferencgs against the minor penalty
proceedings initiated against the applicant is nesded
by this Tribunal, The raspondents have replied to the
pleadings of the applicant parawiss and also submitted
chronological facts of the case. By perusal of the sams,
the material facts which we notice are that the applicant
ﬁmzshxak'
was Executive Engineer in respect of seme work for tha
period commencing from September,1989 to January,1990
and the work was completed by 2,1,1990, In May,1991
Parif of boundary wall constructed for the project of
150 mtr High RCC TV Towsr and Transmitter Building at
Shamshabad Road, Agra collapsed due to gaée which uas
re~constructed immediately, On 12,6,1992, another portion
of boundary wall collapsed. The matter was investigated
and irregularities were noticed. Amongst others, it was
also noticed that no test check was conducted by EE(C),
On 25 July 1994 the fencing wall again collapsed, The
investigation uas.again commenced and the report was
submitted by the DG AIR on 13,5,1995, Thereafter, matter
was further investigated and prima facie charges uere
established, On 1,12,1999 charge memec dated 1.12,1999
was issued to the applicant which was ;eceiued by the
applicant on 27,12,1999 to which the applicant submitted
a representation on 28,12,1999, A further representation
was submitted on 27,1,2000 in view of Memorandum datad
19,1.2000,

Fige 7 - .o5/-
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6o The allegation of the applicant that the

charge now alleged is 1.,12,1999 is all most similar

to one of the charge of July,1998 is baseless for

the reason that the order passsd in 0A,No,873/PB/9g

and OR,874/PB/98 the charge wds not of Shamshabad
order, '

7. As stated above, on 12,6,1992 another portion of
boundary wall was collapsed and on investigation, it was
noticed that no test check was conducted by EE, On
perusal of chargesheet dated 1,12,1999, we find that
payment is beinq made without any test check. Thus,
after a sacond co@lapse of the boundafy uéll, when
investigation was made and the report cama, this fact

was noticed,

8.— The facts of OA,No,462/2000 are that the applicant
wvas posted as Commander Works Enginesr in M,E,S, at Ranchi.
The O0ffice of Garrison Engineer, Danapur and Assistant
Garrison Engineer, Gaya were under his administrative
control, The applicant was posted at Ranchi from 23.4.,1993
to 11.11,1994, The applicant claims that as per M,E,S,
Rules/Regulations, the Garrison Engineer is aﬁthorised
Pinancia} powers upto a certain limit for placing supply.
orders ;:-:;ntractors. The Garrison Enginesr has saperats
financial pouwers for job orders, If the financial impli-
cations are of greater value beyond the powers of Garrison
Engineer, then such orders are to be finalised and placed
bejore

by- the concerned appsllate higher authority, namely, the
Commander UYorks Engineer, or the Chief Engineer of the

v
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Lucknouw Zone, As the Garrison Engineer, Danapur,

Major S,L,3harma was not acting as per rules and

regulations, on getting complaints against him, the

applicant checked/verified the same from various sources

and also by preliminary scrutiny of job orders etc., he

came to the conclusion that the said Garrison Engineer
Danapur is grossly misusing his financial powers contrary

to the instructions issued by the Chief Enginesr, Lucknou
Zone vide lettar dated 8.2.1992, Hahce, the applicant sent

a telegram dated 23.5%.1993 to the G,E, Panapur along with
copies of the same to the Controller of Defence Accounts,
Eastern Command, Patna (B), Asstt, Accounts Officer, G,E,
Oanapur and to the higher authority of Chief Engineer,
Lucknow Zons, Lucknow, Another telegram was also sent

by the applicant (Ex,A=4) for acting in accordance with

the instructions and regulations along with copies of the
same to superior authorities, A latter dated 8,1,1994 (Ex,
A-5) was sent to Garrison Engineer, Danapur along with copy
to Chief Engineer, Lucknou giving further directions/instruce
tions, A letter dated 30,9.1994 (Ex,R-6) was issued to the
G,E,Danapur cancelling 13 supply orders placed on the cantra-
ctors, Thersafter, a letter dated 4,11,1994 to the Engineer-

in=Chief suggesting to hold an independent inquiry,

9, A staff Court of Inquiry was ordered, The applicant
was called in the staff Court of Inquiry as a Govt, Witness
and after the report, a chargeshest was issued to the
applicant as per the recommendations and findings of the

staff Court of Inguiry,

‘Q:W ' vu7/-
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10, The grievance of the applicant is that the
chargesheet is issued malafids, it is vindictive
with @Euieu to debar the applicant from promotion,
The applicant alleged that ths charge is in respsct

of acts of 7 years ago. :

. The respondents have resisted the claim of the
applicant explaining the delay in issuing tha chargeshest,
As stated above, a Court of Inquiry was convenad which
assembled on 12,6.,1995 and on subsequent days, After
examining 27 witnesses, carried out inspection of various
dacumehts, physical checks of certain works on ground and
the irreqularities, and the persons responsible for the
same, Court of Inquiry proceedings duly completsd in all
respect along with directions/recommendations were sent

to the Headquarter Central Command, Lucknow on 19,4,1996
which vas forwarded on 11,5,1996 faor further necessary
action, The recommendations of Chief Enginser, Central
Command, Lucknow "The officer has bsen found responsible
for lack of administrative and Technical ecentrol, Discipli-
nary action will be téken by me as per CCS (Conduct) Rules"
was forwarded to the Chief Engineer, Lucknow Zone, Lucknouw
on 18.6,1996 for sending draft chargeshest, Accordingly,
Headquarter Chief Engineer, Lucknow Zone, Lucknow on 26.6,96
directed Commander Works Engineer Ranchi to foruward draft
chargesheet under Rule 14 of CCS (CCA) Rules,1965 in respect
of) officers including the applicant, Draft Chargsshesets
wvere forwarded on 15,10,1996 for approval, Tharsafter, on
2,12,1996 3tatement of Case along uith'dra?t ghargesheet,
service particulars of the applicant were forwarded to

Enginsars Branch Headquarter Central Command, Lucknou

which in turn return the same for recasting to Chief

:N/ . ..8/-
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Engineer, Lucknow Zone, Lucknow. Thercafter, draft
chargesheet was sent on 11,3,19297. Progress on draft
chargesheets vwas asked for on 25.,11,1997 which was sent

in June,1997, Thereafter, recommendations were consicered,
[}n.,
The matter was follouedAon 13.4, 2000. the charqeshest uas

issued.

12, Perusal of the same makes it clear that the delayg,
hcle
is being explained by the respondents till June,1997 uhieh

chargesheet is issued on 13,4,2000, Thus, hdr#ly a period

of less than 3 years has not been explained by the respondents,

13, In respect of 0A,No,21/2000 as stated above, the
period of more than 7 years has not been explained by the

respondents,

14, The learned counsel for the applicant relied on

the following cases i=

(1) OA,No.331/99 Dr,Anand Suarup Goyal vs,lnion of India
& Grs. decided on B8,10.1999 by Mumbai EBench.

(2) 1991 (16) ATC State of M,P, vs, Bani Singh & Anr,

(3) 1989 (9) ATC 509 P,L Khandelual vs. Union of India & Ors,
- decided :by, CAT, Anhmedabad,

iﬁ)' 1988 (6) ATC 246 M.Nagalinga Reddy vs, Govt, of Andhra
Pradesh & Ors. decided by CAT, Hyderabad,

(5) 1989 (9) ATC 500 M.N,Qureshi vs. Union of India & Ors,
decided by CAT Ahmedabad.

(6) 1992 (19) ATC 792 P,K,Panda vs. Union of India & Ors,
decided by CAT, Cuttack.

(7) 1989 (9) ATC 369 Bejoy Gopal Mukerjee vs,UOl & Ors,
decided by CAT, Calcutta,

(8) 1939 (11) ATC 257 E.Vedavyas vs,Govt, of Andhra Pradesh
& Anr, decided by CAT Hyderabad.

(9) 0A,NC,756/93 R,C.Parate vs. Union of India & Ors,
decicded by CAT, Mumbai Bench,

'(10) 1993 (1) A,I,SL] 510 Arun Kumar Basu vs,UBI & Anr,
decided by CAT, New Delhi,



0
0
-e

15, Cn perusal of the said authorities, we are of
the considered opinion that delay in issue of chargeshest

which is unexplained is fatal to the respondents,

16, The learned counsel for the applicant also relied

on 1993 (2) SLR 647Mrinal Kanti Chakraborty vs, State of
Uest Bengal & Ors, decided by Calcutta High Court im which
it is laid doun.that after promotion the matter cannot be
enquired into., In this respect, 1993 (1) A,I,5L] 510 decided
by CAT, New Delhi is alsa relied by the applicant's counsel,
On perusal of the authority referred in the later judgement
AIR 197 ﬂ.P.284, we are of the considered opinion that the
Pacﬁggiﬁbuﬁ to the respondents, after knowing the said facts
if the official is promoted, a chargeshest in respect of
those facts cannot be issued, In the present case, the

applicant is not promoted., Hence, these tyo authorities

b3
ha¥ no bearing and are not relevant for deciding the case,

7. The learned counsel for the applicant also relied on
1998 SCC (L&S) 1044 which lays doun the proposition fegarding
non-completion of disciplinary proceedings for years togethar
and the proposition laid doun ia"question raised to be dscided
on facts and cirgumstances of each case,” As in the present
cese, the enquiry has not yet started, hence the sgid order
has no bearing in the case,

18, Appointment of enquiry officer, the delay in this

heol~ yedevea harl-
respect is also when tha enquiry is commenced., We agree

uwith the contention raised by the learned counsel for the
applicant that if dslay is unexplained, the chargeshest
deserves to be quashed, It is true that mere negligence

)

or carelessness in performing duty not a misconduct unless
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a decree of celebrity is verified, As stated above,
in OA,No.21/2000 the construction of boundry wall was
the subject matter when the applicant is charged for
payment of the bills without any test check, It can
be a case of neglicence but where the duty is cast,
it cannot be said that the applicant by over looking
i:'dUty can taks shelter and-that-such.a—threw,

19. In OA,No,21/2000 as stated above, the delay
since 1992 is not explained, Further, since 1995 to
199§thare is no inéta of explanation for non-issuing
of chargesheet for more than 7 yeare, This is a case

of unexplained delay,

20, In 0A,N0,462/2000, on perusal of the article of
charge, we are of the considered opinion that the supply':
order mentioned in the article of charge exceeds the

number for which the applicant has reported by the telegram,
placing the orders, making the payments of 3 job order.

In the circumstances, uhen delay is explained, we do not
find any reason to interfere with the chargesheet dated

13.4.2000,
n

21. At this stage, it‘zgdiuffice to mention that truiﬁ?
or falsshood cannot be examined by the Tribunal, Any
observation by the Tribunal regarding the fact which has
not been gene into, the authorities are at liberty to
agitate and get it decided through the disciplinary

proceedings.
O -
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22,  In the result, O0A,NB,462/2000 deserves to
be dismissed and is dismissed accordingly uhile
BA,N0,21/2000 deserves to be allowed and is alloued,
Chargesheet dated 1.12,1999 is quashed, No order as

to costs,
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