CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH: :MUMBAI .

ORIGINAL APPLICATION NO. 173/9000
3 beobed
THIS THEGTH DAY OF SERTEMBER, 2001

CORAM: SHRI S.L. JAIN. . MEMBER (J)
SMT. SHANTA SHASTRY . MEMBER (A)

Shri B.r. Tank,

working as Tradesman, Ticket No.57210,

C.No. Personnel Department,

Maval Dockyard, residing at

C/o Shri Dharampal Mehrol,

Municipal Lapat Chawl,

Khartan Road, Near Thane Colleges,

Thane (W), District Thane. .« Applicant

By édvocate Shri $.8. Karkera
versus

1. I The Union of India

-~ through the Flag Officer,
Commanding in Chief, Western
Maval Command Headquarters,
First Floor, Shahid Bhagat,
Singh Road, Mumbai-400 001.

b

The Admiral Superintendent:,
Naval Dockyard, $.B. Road,
Lion Gate, Mumbai-400 001.
3. - The Personnel Manager,
© Naval Dockyvard, $.8. Road,
L.ion Gate, Mumbai~400 001. . ww Respondents
By Advocate Shri v.2., Masurkar.
. ORDER
Smt. Shants _Shastry. Member (A)

The appiicant in this 0A has 'prayéd for
quaﬁhin; and setting aside the impuéned orders of 18th
July, 1996 and 3lst October, 99 whereby he was removed
from sefvice and his appeal was rejeoted and has prayesd
for fh% reinstatement in service with all backwages and

arrears. The applicant was working in the department of
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the respondents as Tradesman since 1983, When he was
selected to the post and was transferred to Electrical
department, the applicant ﬁad applied for Earﬁed Leave
from 92.1.93 to 28.2.93 for going to native place since
his mother was sick and the applicant was also suffering
from abdominal Tuberculosis and therefore, he could not
return‘to duty on the expiry of the leave. Aaccording to
him, he was taking treatment from the Civil Hospital at
Sahadara, New Delhi. The applicant submits that he had
sent representation to Respondent No.3 on 28.2.95% by
Registered aD. waever, he did not receive any reply.
On  19.4.96 his mother expired and he had sent the death
certificate of his mother to the respondents. There was
however, some misunderstanding and the respondents
thought | that the applicant himself had died and
fherefore, they had written a letter to the applicant’s
wife in connection with the collection of legal dues
vide their letter dated 8.9.97. The applicant submits
that he was sick and he had seﬁt registered letter to
the respondents on 6.1.97 ghd that he was alive. When
hel was declared medically fit by the Medical Officer,
Sahadara, New Delhi with effect from 04.12.98, he
~travelled by train from his native placé to Mumbai on
6.12.98 and went to office of _fhe respondents on
07.12.98 to join duty.‘ But was not allowed to join duty
and he was intimated that he had been removed from
service with effect from 19.7.96)copy of the same was

handed over to him. The applicant is aggrieved with the

removal order which was passed exparte by the
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respondents, He preferred an appeal again#t the same on
1%5.12.98, the appeal was not cansidered~ He also sent a
représentation on 27.1.99 about supplying him a copy of
the letter dated 8.9.97, which was erroneously issued by
the respondents and which wés, léter cancelled T oon
17.12.97. the applicant, thereafter, filed 0A No.523/99
and the Tribunal directed the respondents to consider
and dispose of the appeal of the applicant dated
16.12.98 by a speaking order within a period of four

months. accordingly a speaking order was issued on 3lst

October, 99 by the responden;s rejecting his appeal.

2. ' The applicant has professed ignorance about any
charge sheet or enquiry or even the order of removal
passed by the respondents. He submits that he had sent
letters to the respondents from time to time intimating
about his inability to attend duty due to ill~health of
his mother and himself from his native place. He had
not #eceived any charge sheet nor he had been called for
anv enquiry. Therefore, the exparte removal of the
applicant is against the principles of naturai justice.
This 1is contrary to the préviéions of CCS (CCA) Rules,
1965‘ as no chérge sheet has been served on him
personally, he was not given any opportunity to defend
his case besides declaring the applicant as dead while
he was alive, it was also clearly illegal. According to
the applicant, the consideration of exfraneous factors

while disposing of his appeal was not at all relevant to

thae alleged charge of unauthorised absence of the
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applicant. The Appellate Authority failed to appreciate
the clinical condition of the applicant and without
taking into consideration the same had confirmed the
harsh punishment of removal from service. No personal
hearing was granted to the applicant to enable him to
putforth his genuine difficulty for which he had
remained unauthorisedly absent from duty. | Therefore,
the order of the appellate Authority deéerves to be

guashed and set aside.

2. - The respondents submit that there is no flaw in
the procedure or violation of principle of natural
jusiice. The application, in fact suffers from delay
and laches and on this ground alone the Oa deserves to
be dismissed. The applicant had been informed vide
letter dated 20.6.95 to report for duty immediately or
to ' submit a medical certificate from the nearest
'Governm&nt/ Municipal Hospital/Dispensary 1if he was
sick. The letter was forwarded to his local as well as
permanent addresses, but the same was returned .by the
postal authority with ‘the remark " not staying" from
timé to time about his unauthorised absence. The
applicant did not _inform at any stage regarding his
ailment. No documents were ever received in the
department bringing the reasons for his unauthorised
absence. The respondents admit that there . was sone
misunderstanding, however, they had rectified by
cancelling the letter dated 8.9.96 b? which thé they

have asked the applicant’s wife regarding the legal
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dues. However, this cannot be a ground because the
applicant had already been removed from service vide
order dated 18.7.96. This order was received by the
applicant at his permanent address i.e. at Harora in
GaziaEad. His forwarding of medical certificate or
intimation about his absence therefore, is of no
conseﬁuence. He was removed from service after
following due procedure contained in the CCS (CCA) Rules
1965. All the documents in connection with the
departmental enquiry including the report of the enduiry
officer and the punishment order were received by the
applicant, according to the respondents. Even his
appeél was time barred, however, the same was considered
as per the directions of this Tribunal and a speaking
“order was passed on 31.10.99. The applicant was
directed by letter dated 20.6.9% to report for duty
immediately or submit a medical certificate from the
neareét Government/Municipal Hospital/Dispensary 1if he
was sick. The letter was forwarded on his local as well
as permanent address at his native place. However, they
ware returned undelivered by the postal authority with
the remark "not staving”. Before imposiﬁg the penalty,
all 'the procedure laid down in the CCS (CCA) Rules was
followed. Though the applicant was informed from time
to time about his unaﬁthorisied absence, there is no!
material to show that the applicant had sent any reply
at any time during the period of his absence and he
allegéé that he had sent letters. Even on enquiry

report he did not submit his say in the matter. The
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Appellate Authority did not grant any personal. hearing
after going through the entire relevant records of the
case and taking into consideration the other facts and
circumstances of the case. He did not find it fit case
for grant of personal hearing. Even as per rules, the
Appeilate Authority may after considering all relevant
circumstances of the case, allow the applicant, at his
discretion, the personal hearing. Since it was not
considered necessary by the Appellate aAuthority, the
applicant was hot given any personal hearing. The
applicant miserably failed :to make out any case of
prejudice by not granting personal hearing to him. The
raspondents have, therefore, praved for dismiséal of the

OA.

7. We have given our careful consideration to the
pleadings on both sides. We find that the applicant has
been removed from service for his unauthorised absence
for the period from lst March, 1993 till the date of
issue of the >charge sheet 1i.e. 24th September, 1995
without any prior intimation or intimation during the
absence. the applicant has produced medical certificate
only after he had been removed from service. Not only
that. when the respondents issued a wrong letter to the
wife of the abblicant in connection with the death
certificate of the applicant, the applicant suddenly
woke up to protest against the‘same. "Till then, he did
not make any attempt to join or to ‘inform the

respondents to seek permission for remalning on leave.



7
We have perused thé relevant records and find that the
respondents at every step have intimated the applicant
by registered post at his address at the native place
i.e. Harora, Post Office Simbhalli, Taluk & District
Gaziabad as well as at College Road, Khartan Road,
Municipal Chawl, M.Phule Road, Thane, when the charge
sheet was served on the applicant, the same was returned.
undeTivered. “However, there is a remark by the postal
authority that "the receiver of the letter started
staying in Gaziabad, he is not staying 1in Harora, his
residential address not known." This was on 27.10.95.
The :respondent§ have, therefore, produced enough
material to show that the charge sheet had been sent to

the applicant, but he was not available at that address..

8. | It is true that the respondents tried to serve
the éhargesheet on the applicant dated 24.9.1995 but the
said chargesheet could not be served on him as per the
endorsement made by the postal authorities referred
above. Thereafter, the report of the enquiry officer or
and the penalty order of the discip]iﬁary authority was

not served on the applicant. It is true that CCS (CCA)

9. It is true that CCS (CCA)Rules, Rule 30
prescribed the method of service in person or by Regd.
Post and the applicant is supposed either to be served
his residential address on the place of posting or the
permanent address given by. him, but if he 1is not

available on the said addresses and he fails to submit
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another address, the respondentstbeing aware that the
applicant is not available on the addresses submitted by
him,vi.e. the address of place of posting and the
permanent address, then without serving a chargesheet on
the applicant, if thé enquiry is proceeded with and even
after submission of the report by the enquiry officer,
the said report and the penalty order is also not served
on Him, the applicant cannoﬁ be deprived of the
prinéipTes of natural justice, 1i.e.  of hearing. 1In
such circumstances, the respondents{ ought to have
adopted any procedure recognised by law for serving the
chargesheet either by affixture on the place 1last
resided by the applicant or by publication in Newspapers
or any other mode by which the chargesheet could reach
to the app]ican;. "The respondents must have tried,
after making enquiries to ascertain the address of the
applicant. The respondents were bound to take the said

steps.

10. Merely saying that the respondents have
attempted to serve the chargesheet, report of enquirxﬂ;
officer along with the order by the disciplinary
authbrity on the offjciaT address on the place of
posting ahd on permanent address, the respondents cannot
excabe from the liability to serve the chargesheet and

the app1icant cannot be debarred from hearing.
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1. . We have also referred to Union of India &
Others' Vs. - Dinanath Shantaraam Karekar & Others (JT
1998 (6) SC 1) wherein it has been held that the
document sent by registered post can be treated to have
been served only it is established that it was tehdered
to the addressee. Where‘the addressee was not available
even to the postal auihorities, and the registered cover
was returned to the sender with the endorsement "not
found”, }t canhot be Tlegally treated to have been
served. Merely sending charge sheet by registered post
is not sufficient. Actual service should  be.

established.

12. '~ In the circumstances, we are of the considered

L dpak e . b
opinion principles of natural justice w8a not adhered to
N

and the order of the disciplinary authority dated
18.7.1996 pf the appellate authority dated 31.10.1999
S
and whe, 50 b
deserves to be quashed and set asideK The matter shall
go to the disciplinary authority to serve the

chargesheet on the app]icant and thereafter to proceed

in accordance with law. No order as to costs.

&\Ouuﬁk‘ %\ AN
(SMT. SHANTA SHASTRY) (S.L. JAIN)
MEMBER (A) . MEMBER (J)

Gajan -



