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CENTRAL._ADMINISTRATIVE TRIBUNAL
MUMBAY_BENCH, MUMBAI .

. ORIGINAL APPLICATION NO.: 100/2@00

Date of Decision : WY December 2ovw

B.L .Nikam ' Applicant.

Advacate for the

Shri S.P.Kulkarni _ Applicant. -
VERSUS
'E
Union of India & QOrs. Resgondents.,
Advocate for the
Shri V.5.Masurkar Respondents.
CORMM 2
The Hon'ble Shri S.L.Jain, Member {(J)
The Hon’ble Smt.Shanta Shastry, Member {A)

ti) To be referred to the Reporter or not 7 Y*f

(ii) Whether it needs to be circulated to other b
Benches of the Tribunal 7 -

{iii) Library g&j _
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(8.1 .JAIN)
MEMBER (J)
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BEFORE THE CENTROL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAXL

A.NO.100/2000

- 5
Dated this the |1 day of Decewiny 2008,

CORAM : Hon'ble Shri 8.L.Jain, Member {(J)

Hon'ble Smt.Shanta Shastry, Member {(A)

EBhausaheb Lanman Nikam,

Extra Departmental Branch

FPost-Master Mokbhangi B.O.,

{Kalwan 8.0., Dist. Mashik). «us Applicant

By Advocate Shri S.F.Kulkarni
V/6.

Unien of India through

1. Superintendent of Post Gffices,
Malegaon Postal Division,
At P.O., Malegaon, Dist. Nashik.

2. Director of FPostal Services,
Aurangabad Regian,
Office of the Postmaster General,
Aurangabad.

3. Postmaster General,
Aurangabad Region,
At P.O. Aurangabad.

4, Shri R.K.Shelar,
At FP.0O. Mokbhangi,
(Via Kalwan, Malegaon,
Dist. Nashik). .« » Respondents

By Advocate Shri V.S5.Masurkar
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ORDER

(Per : Shri S.L.Jain, Member (J))}

This is an application under Section 19 of the
Administrative Tribunals ﬁcf, 1985 seeking the declaration and
setting aside of the show cause notice and termination order
Qated 193.9.1999/14.108.1999, 19/20.1.2088 respectively with a
declaration that the applicant was properily selected and

appointed on reguiar basis.

2. The respondents placed a requisition to the Employment

- Exchange and also issued a Notification for the vacancy for the

post of Extra Departmental Branch Postmaster Mol:bhangi. The
candidates were sponsored by the Employment Exchange. The

applicant applied in view of Notification dzsp]az:ejjwL ram
4

< s i) At G S
«ed—andﬁa oianted. -

Panchayat Dffice, Mokbhangi. ~He_wat_duly-selecte
The applicant was provisionally on temporary basis appointed as

EDBPM, Mokbhangi. The applicant was served with a show cause

notice on 15.9.1999/14.10.1999 stating that his appointment is

irregular. The applicant replied to the show cause notice on

23.10.1999 denying the said allegation. v

3. Shri R.K. Shelar, Respondent‘ No.3 is selected and
directed to take charge terminating the services of the applicant
who is not a better candidate on account of the fact of his lower
percentagé of marké in S.5.C. Hence, this OA. $or the above

said relief.
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4. The learned counsel for the applicant has drawn our
attention to page 16 of the OA. by which the applicant was
appointed w.e.f. 24.18.1998 on 25.5.1999. On perusal of the said
appointment order, we are of the considered view that the said '
appointment was provisional one, liable to be terminated at any

time without assigning any reason or without proper notice.

5. The learned counsel for the applicant has drawn our
attention to page (3 of the OA. and on perusal aof the Same, we
are of the considered opinion that the applicant was possessing

the highest marks in S.S.C.

b. The learned counsel for the applicant has drawn our
attention to page 15 of the DA. which is a_reply filed by him in
compliance of the show cause notice dated 15.9.1999/14.10.199%9
along with show cause notice issued by the respondenté. 'He
argued that the show cause noiice does not set out the reasons

for termination of the appointment. We agree with the learned.

counsel for the applicant that the show tause notice does not setuutL:

‘grbunds Db‘uhich his appointment was said to be terminated. In

our considered view, the said fact is cértainly material, had the
applicant requested the respondents _to- state the reasons for
terminating his appointment or has shown his 'inability to reply b
the said notice. On perusal of the reply which is at page 15 of
the OA., we do not find that the applicant has put any such
grievance, hence the said show tause notice though does not set
the grounds for’ terminating the applicant’s appointment, is

immaterial one.
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7. The learned counsel for the applicant relied on the
decision in OA.NO. 1B6/94, Nand Kishore Prasad vs. Union of India
k Ors. decided on 1.(2.1997 and the decision in 0A.NOs.B867/98,
1@36/98 & 1010/98 of this Bench and argued that if the show cause
notice daoes not state the reasans or the grounds for términation
of the applicant, the order of termination deserves ta be
quashed. We agree with the submission of the learned counsel for
the applicant in view of the said submission and decisioq of this
Bench. As the present case has gonegfurther step hence, to close

the matter at this end is not justified,

a. The applicant has after filing the written statement by
the respondents filed the rejoinder and in said rejoinder he has
stated that the Notification displaﬁgﬁ in Gram-Pancﬁayat is of
fess than 3@ days when Employment Exchanée was given 3@ days
period to send nominations. Hence, it was fair and proper to

allot the same period of 30 days in open Notification displalfed

in Gram Pfanchayat. The open Notification in Gram Panchayat
provided only ‘LS days time as the said Notification was -
published on 25.9.1998. In Sur-rejoinder filed by the

respondents in para S5 it is made clear that on 9.9.1998, the

Employment Exchange, Nashik was addressed to send nominations,

Accordingly, a list of S candidates was received fram Employment

Exchange on 22.9.1998. All the candidates were addressed on
25.9.1998 to submitl required documents within 8 days, 1i.e.
5.19.1998. Meanwhile, it was noticed that orders regarding
Notification of vacancies through public advertisements were also

DR
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received. Hence, the local ﬂotification was issued and displayéd
in Gram Panchayat on 25.9.1798 giving the last date Fér receipt
of the application as 10.18.1998. We have perused - thé
instructiaps in this respect and the instructions dated 14.8.1998 .
were received by the respondents on 24.8.1998. On perusal of the
said instructions, we are of the considered apinion that it was
ordered that in addition to notification, the vacancies shall be
simultanecusly notified through public advertisement and the
candidates AOminated ty E@ployment Exchange as also those
responded to the open advertisement will be considered. [t is
true that the said instructions have not been duly complied with
but looking to the facts that the Respondent No. 3 received the
sald instructions on 24.8.[993y.and the applicant has not
challenged the said selectionQ?Q not entitied to get any relief

under the said instructions. On the other hand, the applicant

claims to be dily selected under the said selection.

/ e
NAY
: “repnestmbrliin
?. The applicant has stated that his sappeat is pending with

the respondents. I[n fact, there is no qﬂovision for filing
L vEpnesealio :? _
statutory appeal. it is review and when the applicant has come

before this Tribunal to agitate the mattgg,qgw, he is estopped to

oy 2P A enitraim” _ Y ey
say that decision of the appeal/review be awaited. ?WDb“ . B
12..‘\2:"'_\‘?)‘; el r&‘-ﬁ‘ %I:( )
19. The learned counsel for the applicant relied on Surya
Bhan Gupta vs. Union of India & OGrs., 1788 (7} ATC 226, and

argued that pravisiaonal appointment w«when wmade by competent
authority as pér rules, mere mention of provisional will be

<
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treated as reqular appointment. The question of law decided
cannot be disputed. He further relied on 1994 (2) ATJ 632, Dipak
Kr.Das vs. Union of India & Ors. which lays down the position
that an appointment made after completing of the formalities by
the appointing authority, cancellation of appointment by the
appointing authority under the arders of superior authority
without issuing any show cause notice deserves to be set aside.
in this respect, he also relied on 1974 (2) ATJ 483,
P.Kalaiyarasi vs. The Senior Superintendent of Post Qffices,
Virundhunagar & Ors., 1995 (1) ATJ 340, L.valliamma vs. Union of

India, on (995 (1) ATJ 181, N.Segarin vs. Union of India & Ors.

il for the proposition that an authority administratively tigher
than the appointing authority has no power to review, [t has no
relevance in view of the fact that the appointment is cancelled
by the appointing authority.
1t. The respondents have braought on record that the
application of the applicant was received after the selection was
aover, Respondent No.4 was approved and name of the applicant was
interpolated after the said selection nhigp is made out by

M ik = gy by v b
. Respondent No.3 vide R/3.  _Not'Bnly-_this, —the—mame—efthe-
M’ —"noy
—appicant-was_never—appro i . The applicant applied

for the said post much later than on the date for receipt of the
applications by the respondents was meant for. The cut off date
For.receipt of the applications is material which was (0.10.1998
while the application of the applicant was received on 21.10.1998.

--7/—
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[n the said circumstances, the applicant who has naot chal lenged
the selection but claims to be selected in the said selectian,
not alleged that notice does not set grounds for the teramination
of services in reply to the notice, replies to the notice, every
fact i§ now befare the Tribunal, hence, to afford further
opportunity to thé applicant who is continuing on the said post
by way of interim order in his favour will be allawing an
irregular act to continue. Such a relief in this respect can not'

be provided to the applicant.

12. [n the result, O0A. deserves to be dismissed and is

dismissed accordingly with no order as to costs.

Yooz %' | ;

BLgis
(5MT.SHANTA SHASTRY) : (S.L.JAaINY -
MEMBER (A) ' MEMBER (J)

mrj.
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v CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI
R.P.N0.4/2001. in OA.NQ.100/2000
. g
Dated this the 2.1% day of Nevewmse/ 2001 .
CORAM_: Hon’ble Shri S.L.Jain, Member (J4)°
Hon’ble Smt.Shanta Shastry, Member (A)
Bhausaheb Laxman Nikam ...App]icant'
By Advocate Shri S.P.Kulkarni
> vs. \
i Union of India & Ors. . . . .Respondents
% By Advocate Shri V.S.Masurka
ORDER
{Per : Shri s.L.Jain, Member (J)}
This 1is an application under Rule 17 of Central
Administrative Tribunal (Procedure) Rules, 1987 for review of the
)

order passed in OA.No.100/2000 dated 14.12.2000.

2. The grounds of the review are as under :-

(1) The recourse to termination Notice under
Section 6 of P&T E.D.A. (C&$S) Rules, 1964 is held
as 1illegal by this Hon’ble Tribunal and also by ’
several other Judgement and more over. the
employeeg concerned is to be given full
opportunity of being heard by the Competent
authority before passing final order (Not under
Rule 6 of ibid) and after giving personal hearing
to such an E.D.Employee. This contention of the
applicant was not appreciated while passing the

Judgement. .
qugx L2/
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(11) The applicant was duly selected being
meritorious and having highest percentage of
marks among all the candidates, and was appointed
as EDBPM, Mokbhangi. However, this Hon’ble
Tribunal in para 3 of the judgement held that the
applicant 1is having lower percentage of marks in
s$.8.C. This view 1is taken by the Hon’ble
Tribunal appears to be contrary to the fact.

(i11) There was no irregularity apparently
" selection of the applicant. However, the
contention of the respondents that the applicant
was selected irregularity was upheld by this
Hon’ble Tribunal, which appears to be ex-facie
arguable point on the basis of law laid down and
appears rnot concluded after going into it

specificaliy.
(iv) ==

{v) 1In fact, the applicant has not preferred an
appeal against the Notice of termination but the
applicant has preferred a representation in reply
to the show cause nhotice only which was required
to be disposed of before passing final order of
termination by the respondents but the same is
stiil pending and the final order passed by the
respondents terminating services of the appliicant
is contrary to the principles laid down and
violative of principles of natural justice.

(Vi)  mmmmmmmmmem— -
We have heard the parties.

3. The ground raised in para 2 (i), (ii1), (iv) & (vii) are

nothing but to re-argue the matter in Review. The underlying

object of Review i8 not to enable the Court/Tribunal to write a

second judgement. A ﬁere repetition of the o0ld and considered

arguments cannot create a good ground for review. As such the

above referred grounds cannot be cqnsidered in Review Petition.
Yo7 -
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4, The ground raised in para (ii), after consideration of
the same, we are of the considered view that in para 2 - 6th line
of the order instead of "He was duly selected and appointed”, "He

was approved” ought to have been mentioned.

5. The ground mentioned 1in para (v), we are of the
"~ considered view that 1n‘para 9 - Ist 1line of the order word
“appeal” deserves to be substituted by word “representation”.
‘Similarly, in para 9 - 3rd and 5th line instead of word "review"”
and “appeal/review” respectively, the _word "representation”

deserves to be substituted,

4

6. The ground mentioned in para {(vi) -~ we are of the
considered view that in para 11 - 5th line of the order "not only
this, the name of the applicant was never approved in selection”
deserves to be omitted. 1In para 3 - IInd line of the order after

the word charge énd thereafter applicant coma (,)} be added.

7. In the result, review is partly allowed. The necessary
substitution, deletion and addition is made in the order dated

14.12.2000. An amended copy of the order be supplied to both the

parties,
&\ oz (ZV | Sk%’?\”‘y’
{SMT,SHANTA SHASTRY) {S.L.JAIN)
MEMBER (A) . MEMBER (J)

mrij.



