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ORDER

{Per : Shri S.L.Jain, Member (J)}

This 1is an application under Section 19 of the
Administrative Tribunals Act, 1985 seeking direction to the
respondents to consider the claim of the app]iéant for promotion
to the post of Superintendent from the same date on which
Respondent Né. 4 was promoted vide Office order dated 17.4.1996
and if necessary Respondent No. 4 be directed to be reverted to
the post of U.D.C. Incharge to pave way for the applicant’s

promotion to the post of Superintendent.

2. The applicant along with one Shfi.H;N1Pujari filed OA.No.
200/94 before CAT, Mumbai bench seeking the relief that promotion
of Respondent No.4 Shri N.B.Dhangle (who is also Respondent No.
4 in the present OA.) as Upper Division Clerk (UDC) Incharge with
a Special pay of Rs.70/- p.m. as per order dated 3.2.1994 be set
aside and direction to the respondents to promote and post
Applicant No. 1 (H.N.Pujari) as UDC Incharge based on seniority
in the Office of Respondent No. 3, i.e Director of Supplies
(Textiles), New C.G.0.Building, New Marine Lines, Bombay. The
said OA. was decided by the Bench vide order dated 5.8.1999 and
the operative portion of the order is as under :=

"Keeping in view the observations made in para 11

above, it is directed that Applicant No. 1 shall

be allowed retrospective promotion and seniority

from 3.2.1994 by treating him promoted in place

of Respondent No. 4 with al} consequential

monetary benefits.”
UL
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A.

3. In para 7 of the order the Tribunal has recorded the
finding as noted below :-
“In view of these observations, we are of the
considered opinion that the present application
suffers from the vice of mis-joinder of the
parties. However, we are not inclined to dismiss

the OA. on this ground alone and are going into
the merits of the reliefs prayed for."

-

4, On perusal of the same, we are of the considered oﬁinion
that though the case suffered the vice of mis-joinder 6f parties,
the Tribunal proceeded to decide the case on merits. Perusal of
para 8, 9, 10 of the order makes it clear that‘only the claim of
the applicant No.1, i.e. H.N.Pujari was' considered vis-a-vis
Respondent No.4 Shri N.B.Dhangle (who was Respondent No.4 in the
said case and also Respondent No.4 in the present case). ‘The
claim of the applicant vis-a-vis against Respondent No.4 Shri
N.B.Dhangle was not at all considered by the Bench. The 1learned
counsel for the applicant rightly argued that as there was only
one post, applicant, H.N.Pujari was senior to Applicant
(smt.V.N.Lenandkar), who 1is now applicant in the present case,
Applicant No. 1 H.N.Pujari was entitled for the relief. 1In such
circumstances, when applicant’s case was not at all considered by
the Bench, it cannot be said that the claim of the applicant in
the present OA. fs barred either on principles of res-judicata
or has béen rejected‘by the Bench 1in earlier OA.No.200/94 decided
on 5.8.1999. v S
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5. The applicant who is SC was appointed as L.D.C. w.e.f.
25.3.1970 and U.D.C. w.e.f. 1.12.1978 is senior to Respondent
No. 4 who belongs to Scheduled Tribe, was appointed as L.D.C.
w.e.f., 31.7.1970 and U.D.C. w.e.f. 5.5.1979. The said facts

have not been denied by the official respondents.

6. The grievance of the applicant is that once promotion of
Respondent No.4 to the post of UDC Incharge has been set aside by
the Tribunal, the natural corollary would be that he would be
relegated to his position in the senicrity 1list of UDC wherein he
is admittedly junior to  the applicant. The promotion of
Respondent No. 4 to the post of Superintendent was specifically
made subject to the outcome of the OA.N0.200/94, Respondent No.
3 on his own ought to have reverted ﬁespondent No. 4 to the post
of UDC 1Incharge and promoted applicant to the said post of
Superintendent éince the applicant 1is admittedly senior to
Respondent No. 4 1in all respects and earlier promotion of
Respondent No.4 to the post of UDC Incharge has been held to be
legally unsustainable and has been set aside. The inaction on
the part of the respondents after receiving the copy of the order
in OA.No. 200/94 dated 5.8.i999 promoting Shri H.N.Pujari to the
post of Superintendent continued to retain Respondent No. 4 1in
the post of Superintendent and have turned down applicant’s
request contained in his representation dated 30.9.1999 by
rejecting the same vide letter dated 17.2.2000 (Annexure-‘A’).
Hence, this OA:
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7. The respondents have resisted the claim of the applicant
on the ground that in OA.NO.200/94 which was decided on 5.8.1999
the applicant has already agitated her claim for seniority and
promotion over the Respondent No. 4. The applicant’s case
having been considered and not allowed by “the Tribunal means
cleariy rejected.  The case is governed not only principles of
res-judicata but alsc by the principles anoclogous to the
principles of res-judicata. =~ Therefore, the applicant cannot
re-agitate the claim for promotion and alleged supercession by
the private Respondent No. 4. The applicant has to approaqh the
correct forum having been aggrieved by the judgement and order
rendered in the OA.No.200/%4. The' Tribunal has become
functusofficio with regard to the alleged éause of action.
Hence, it -has no jurisdiction to once again consider the case.
The alleged supersession of the applicant has taken place way
back in 1994 hence she is estopped from apbroaching the Tribunal
after a period of more than six years. The applicant cannot be
permitted to re-agitate the alleged cause of action by way of an
appeal againét the said Jjudgement rendered by the Tribunal.

Hence, prayed for dismissal of the OA. along with cost.

8. The Respondent  No. 4 has filed seperate ‘written
statement alleging that the application is misconceived and based
on misinterpretation. The ground of res-judicata on which the
claim of the applicant is barred haé been also placed in service.
Para 7 and 11 of the Order in OA.No0.200/94 is relied on. Against
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the Respondent No.4, the applicant has not claimed any relief in
OA.N0.200/94 either for promotion to the post of UDC or for
protection of her seniority as against the Respondent No. 4, she
shall be deemed to have foregone her right, if any then existed
in favour of the Respondent No. 4. As such she is precluded at
this stage from agitating the same issue before this Tribunal.
Vide order in OA.No.200/94, the Respondent No. 4 stands
protected as against the applicant. It is also alleged that the
app]icént has suppressed the fact that the Applicant No. 1, Shri
H.N.Pujari was on deputation with the Central Ordnance Depot
Kandivali during the period from 1.2.1993 to 3.8.1995. Thus, as
~on the date of filing the OA., he was not with the respondents.
As such he was not entitled for the promotion he agitated for and
monetary benefits he claimed. The Applicant No. 2 therein was
also subsequently promoted as UDC Incharge with effect from
21.7.1995 and was not at all aggrieved by the promotion of the
Respondent No. 4. Shri S.M.Sonawane, a SC employee, whose
promotion as UDC Incharge was taken to count the reservation
quota expired on 5.7.1985, i.e. prior to the date of promction
of Shri H.N.Pojari as UDC Incharge and also 4 years before the
date of the judgement 1in OA.N0.200/94. The applicant was
promoted to the post of superintendent vide office order No. 76
dated 13.8.1997 but has been reverted to the post of UDC Incharge
for the reasons. Virtually the applicant is challenging the
order dated 3.2.1994 promoting the Respondent No. 4 to the post

of UDC Incharge, as such the application is time barred. The
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post of Superintendent is a selection post and the officiais are
to be considered for the said post from the feeder cadre of
UDC/UDC Incharge. He was promoted to the post of Superintendent
on regular basis w.e.f. 10.4.1996 vis-a-vis Shri P.K.Koli (&T)
promoted to the post of Assistant Director Administration vide
office order No. Admn.-22 dated 17.4.1996. The appliicant was
also considered by the DPC with the Respondent No. 4 but the DPC
-~ recommended the name of the Respondent No. 4 for the post of
superintendent and he came to.-be promoted on reguiar basis w.e.f.
10.4.1996. As the said facts are being suppressed - by the

appiicant, the appliication deserves to be dismissed. Exhibit-‘D’

9. -~ Exhibit=-*D*, OA. page No.16 order dated 29.3.1996 passed

in OA.N0O.200/94 is as under :- o
~ . " Heard Shri G.K.Masand, Counse] for the |
: applicant. shri R.K.Shetty for Respondents No. .1 -
to 3. Shri V.S.Masurkar for Respondent No. 4.
Appiicant has filed M.P.N0.276/96 for
- early hearing.

- Respondent No. 4 has been promoted as UDC-
incharge. The  present appiicant = has also
promoted as UDC. incharge. By the present M.P.
applicant seeks a direction that the respondents .-
be restrained from f1111ng up the poat of
Superintendent,

We hereby direct that any promotion to
" the post of Superintendent will be subject to the
- final out come of the OA.’

10. . In view of our finding in para 4  of thig .order, the
appiicant’s case . cannot be said to be -either barred. by
principies of res-judicata or rejected by the Bench 1in. eariier

OA. decided on 5.8.1999.. -The respondents have piaced on record
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the Recruitment Rules for the post of Superintendent. ' Perusal of.
the same makes it clear that the post 1is a selection post as
averred by the respondents. In a selection post the principie of
senijority plays 1ittle role but it is the merit which plays an
important role. The respondents have alieged and rightiy ailieged
that along with the Respondent No:4, the applicant was also
considered - by the DPC but the DPC"recommended the name of
Respondent No.4 for the post and he came to be  promoted on
reguiar basis w.e.f. 10.4.1996. -No ground has been made out to
‘suggest that DPC proceedings are vitiated on one or the other.
count. The order passed in OA.N0.200/94 (Ex-'D’) dated 29.3,1996
was oniy to the effect that promotion to the post of
Superintendent Will be subject to final out come of the OA. Had
the applicant’s case not been considered by the DPC which
considered the case of -Respondeni No.4, the applicant was
entitied to raise any -grievance but when considered and the
applicant was nbt selected, the appiicant is not entitied to any

grievance in this respect.

i1, . In the result, we.do not find any merit in the OA. It is
liabie to be dismissed and is dismissed accordingly with no order

as to cost%
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