‘W?‘

<)

G Y] _ :
CENTRAL ADMINISTRATM§Y TRIBUNAL [
MUMBAI BENCH, MUMBAT !

ORIGINAL APPLICATION NO. : 133/2000

Date of Decision

L.C.Chandekar - Applicant
~ Advocate for the
shri J.M.Tanpure Applicant.
VERSUS
Union of India & Ors; Respondents

- Advocate for the
Shri R.K.Shetty Respondents

CORAM

The Hon’ble Shri S.L.Jain, Member (J)

(1) To be referred to the reporter or not ? y{g

(i1) Wwhether it needs to be circulated to other Ao
Benches of the Tribunal ?

(iii) Library . o
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(S.L.JAIN)

MEMBER (J)

mrj.
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CENTRAL ABMINISTRATIVE TRIBUNAL

MUMBAT BENCH, MUMBAI

OA.NO.133/2000

Dated this the')ﬁH day of Aig“wr'é001.

"CORAM : Hon'’ble Shri S.L.Jain, Member (J)

Laxman Chandrabhan Chandekar,

R/at 360, Nana Peth,

Pune-411 002. ' o : ...Applicant
By Advocate Shri J.M.Tanpure

vE.

1. Unicn of India
through the Secretary,

Ministry of Defence
South Block, .
New Delhi.

8]

The Garrison Engineer,
7, Club Recad,
Ranchi, Bihar. ) : ' . . .Respondents

By Advocate Shri R.K.Shetty

ORDER

{Per : sShri S.bL.Jain, Member (J)}

This is an application under Séctionv 19  of ¢
Administrative Tribunals Act, 1985'for the declaration that %
applicant is entitled for pension from the date on which he W
compulsorily retired from service along with arrears and 1
interest thereon. A1térnative1y, the declaration is sought - th
the applicant 1is entitled for Ex-gratia payment from 1.11.19
onwards alcng with cost. o
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Pune as a Painter on 21.1.19456. The said Depot was under ¢

process of disbandment and the Depot was abolished, hence the

applicant was transferred to Garrison Engineer, Ranchi, il
Respondent No. 2 on permanent posting in public interest w.e
13.4.1887.

3. " The applicant proceeded on sanctioned leave W.e

16.4.1975 to 15.5.1975. He extended his leave from time to tim

The applicant joined Central Vehicle Depot, Dehu Road,

£,

he

e.

f.

e.

A Charge-sheet under Rule 14 of the CCS (CCA) Rules,1365 for

absence was served on the on 8.5.1976 and after a departmental

enquiry, penalty of compulsory retirement was imposed on

29.8.1977.

4. " The applicant during the course of enquiry and thereaft
by 1letter 'dated 26.10.1377 and the reminder dated 5.1.1978 mag
representations for completion of pension papers fina?isgtio
Vide 1efter Ne. P/1013/354/10/E1B dated 6.6.1979 the responden
intimated the applicant through Defence Civilian Pensioners For
Pune that he did not opt for Pens{onery benefits and elected

be retained the existed C.P.F. benefits, hence he is not entit]

to pensionhary benefits. The applicant represented vide q

letter dated 26.11.1979 to Respondent No0.2 requesting hjm
search of his pension option form which he has given and opt
for the same during his service. - He also stated that he
allowed to give his option for pensicnary benefits at this sta
J
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since the C.P.F. benefite claim has not been finalised/settled

and the option already exercised for coming over to the

pensiocnary benefits ies not traceable in the office. The

respondents vide letter No. 10078/163/18/E1¢c(3) dated 20.3.1980

refused the request of the applicant stating that pensionary

scheme cannot be progressed at this belated stage. Furthér

{3

representation in May,1980 and on 15.6.1981 with a request éo

|

~allow him to opt for pensicnary scheme if the option form was
lost by the respondents and before the final settlement of CPRF
- benefits. The applicant received the amount of C.P.F. benefiis

amcunting to Rs.10,858/-. The applicant represented the mattér

|
vide letter dated 24.4.1989 to the Ministry of Defence, New Delhi
but in vain. = Further representation dated 20.12.1989 was
rejected by Respondent No.t1 vide letter No. A.20003/ REP/ SC/

LCC/15/Wic/(V) dated 2.3.1990 on the ground that "C.E. Centra1‘.

Command Lucknow toc whom the case was referred have intimated thaf
during the service you have not opted for the pensionary benefitb
and ‘that you have started demanding for pensionary benefits on?k

after your compulsory retirement, as such your request for

Hencel,

Pensioh/Gratuity at thise stage can not be considered.”
this OA. for the above said reliefs.
5. The application  is accompanied by Delay Condonation

application and the ground to condone the delay is "extreme old
age and eye sight problem, it was not possible to file the OA
within time and he had handed over all the papers to'Advocate
Harish A.Gaikwad for filing this case but unfortunate1§ he
expired and the applicant was not aware of his address, it was

- impossible for him to trace out his address”.
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6. . Regarding the sufficient cause for not filing the OA.
within the period of limitation, it is suffice to mention that
the applicant has failed to state the dateg on which he has
handed over the papers to Advoéate shri Harish A. Gaikwad and
received back, old age and eye sight problem when started is also
hot ment{oned. Such vague applications deseves nho consideration,
do not constitute sufficient cause, the application deserves ko
be dismissed and is dismissed accordingly.
However, as the pensicn is the recurring caQse of action,

I proceed to examine the case on merits.

7. The claim of the applicant is resisted by the respondents
on the ground that until the applicant was compulsorily retired
from service on 29.8.1977; he was throughout a Member of the
Indian Ordnance Workers Provident Fund Scheme and never opted [to
come over to the pension Scheme. The applicant exercised the
option vide ~Option Form dated 11.7.1962 (Exhibit-‘*R-1’). Being
an optee of the Contributory Providenﬁ Fund Scheme, he was
excluded from the pensionary benefits under provision of the

Pension Rules. Even after the CCS (Pension) Rules, 1972 and |in

terme of the Govt. of India, Ministry of Defence letter Ko.
90315-ACD-0S5-SC(1)/8357/D (CIV-1II) dated 30.8.1876
(Exhibit-‘R-2"), the 1industiral personnel were required |to

-3
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exercise their cption for pensionary benefits only upto 28.2.197

and the applicant failed to do the same. The applicant for the

first time decided toc come over to the Pension Scehme only in the
month of July, 1979 ‘after compulsory retirement on 29.8.1977.
The claim of the applicant for pensionary benefits has a1reidy

been rejected by the Govt. of India, Ministry of Defence, New

&x&k/ 4 ..5/-
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Delhi vide letter dated ».3.1990. -The application deserves to
f£ail not only on merits but also on the ground of being grossPy
barred by limitation. The final settlement of Indian Ordnance
Factory Works Provident rund assets of the applicant amounting Fo
Rs.10,558/- have been paid to the applicant on 5.6.1985. qhe
1itigation is frivolous one. In the above circumstances, qhe
applicant is not entitled to any relief for pensionary benefﬂts
even under the provisions laid down in CCS (Pension) Rules, 1972.
Hence, prayed for dismissal of the OA. along with the cost.

}
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8. " The applicant filed the rejoinder, attached with it f%ve
i
documents,namely, his application dated 10.6.1976, 26.11.1978,

|

February, 1980, 15.6.19881 and reply dated 20.3.1980 sent by the

|
|
|
|

Office of the Works Engineers, Ramgarh Cantt.

9, Annexure-‘A-4’ dated 10.6.1976 is prior to retirement | of

the applicant, a reguest to allow him to retire with full pengion‘
benefits of service. In Exhibit-‘A-5" a letter by the app11£ant

dated 26.11.1979, the applicant states that :-

“I had given my option for pensionary benefits
but the same is not available in your records it
appears.

Further, I beg to submit that now the Govt.
of India vide Min.of Home Affairs, Dept. of
Personnel and AR OM No. 3(2)-PU/79 dated 9.8.1879
has given a fresh opportunity to opt for the
pensionary benefit scheme as laid down in the CCS
(Pensicon) Rules, 1872,

In view of the Govt. of India letter cited
above (Copy attached) I hereby take an
opportunity to opt the pensionary benefits scheme
which may kindly be considered and action taken
at an early date to claim and pay me the pension.
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10. Thereafter, application dated February, 1280 and

?
.

15.6.1981 was sent by the Forum and the reply is Exhibit-‘A-8

The reply is to the effect that as the applicant is compulsorify

retired on 29.8.1977, the case for coming over to Pension Schehe
cannot be progressed at this belated stage. Thus, the claim of
the applicant has ‘been negativated by the respondente on

20.3.1980.

11. . Even thereafter the applicant preferred representations

in May, 1980, 15.6.1981, 24.4.1988, 20.12.19838 which were rejected

on 2.3.1990. The applicant has accepted the C.P.F. benefits

amounting to Ré.10,558/—. The applicant <c¢laims that he has
received the said amount due to old age, hard economic position
and under protest. It is very easy to allege the fact but he has
not placed on record any of his protest as claimed by him.

Having accepted the benefits, which was not a compulsion for the

applicant, now the applicant is not entitled to raise such p]éas
which by his conduct debars him to raise such pleas on princiJIe

of estoppel.

12, - - The truthfulness of the applicant is also doubtful as |he

has failed to place onh record any of his representations prior|to

his compulsory retirement on 29.8.1977 regarding switching over

to pensicnary scheme, on the other hand, the respondents have
placed on record ‘R-1’ Option Form dated 11.7.1862 by which the
applicant has opted to remain on C.P.F. Benefit Scheme. Option

dp 7
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was to be exercised latest by 28.2.1977, the applicant has failed

i
to exercise the option within the prescribed period, hence, tﬁe

applicant cannot now claim that his case be considered for

. ) I
switching over to pensionary scheme. :

13, Not c¢nly this, the applicant’s request in this respeck
nhas been rejected on 18.7.1978, again on 2.3.1890 and he hgs
preferred this‘ OA. on 16.2.2000. As stated above, I do not find
any ground to condone the delay of more than 8 years. Hen#e,

request of the applicant for switching over to pensionary scheme
|

after the cut of date which is rejected, I do not find any fa¢1t

in this respect and the OA. deserves to be dismissed and!is

dismissed accordingly for the said relief.

14. In alternative, the applicant has prayed for Ex—griﬁia
payment from 1.1.19783, this claim is preferred on :the

recommendations of the IVth Pay commission. Perusal of the %ame
makes it clear that it was an additional benefit granted for Jthe
first time to the C.P.F. beneficiaries subject to cer{ain
conditions laid down in the O.M.. dated 13.6.1888 and 27.6;1288.
The claim of switching over io pensionary benefits and cllaim

based on 0.M. dated 13.6.1988 and 27.6.1988 and revised in |view

of the recommendation of Vv Pay Commission are not based on one

and the same question of fact and law.
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18. Alternative relief, though the applicant claims but it ﬁs
not an alternative relief but it is the another relief which is
barred under Rule 10 of CAT (Procedure) Rules, 1987. Ti

[0}

dictionary meaning of alternative 1is cffering a choice of two
things or choice between twoc things or either of these. T%e
relief of ex-gratia- is not alternative relief but a separate
relief. The reason is that a person who is entitled for pension
is not entitled for ex-gratia. 1In addition to it, I do not find
that the applicant has ever approached the respondents for the

said relief. = The Tribunal acquires the jurisdiction in case of

in-action by the respondents or after an order is passed by the

respondents a judicial review. The Tribunal cannot entertain tﬁe

claims which is neither agitated or claimed before the
respondent, nor there is an inaction by the respondents as such

the applicant failed to exhaus; the departmental remedies

/
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|
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available to him, hence for the first time he is not competent

| to ask the Tribunal to decide the matter in this respect.

"16. - In the result, OA. deserves to be dismissed and is

dismissed agcording?&. It is a fit case where the app1ica¢t
deserves to be saddled with cost, keeping in view the facts of
the present case, amounting to Rs.600/- (Rs.500/- as Legall

Practitioner’s fee + Rs.100/- as other expenses) payable to the

(6]

respondents within one month from the receipt of the copy of th
prdeﬁ;,
ﬁ&%ﬂ\ﬁ -~
(S.L.JAIN)

MEMBER (J)

mrj. ' i







CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH, MUMBAI

R.P.N0.61/2001 in OA.NO.133/2000

" e
Dated this the 19 day of NMNovewbe” 2001.

CORAM : Hon’ble Shri S.L.Jain, Member (J)

Laxman Chandrabhan Chandekar ... Applticant
VS.
Union of India & Ors. . . . Respondents

ORDER BY CIRCULATION

{Per : Shri 8.L.Jain, Member (J)}

This is an application under Rule 17 of the Cent
Administrative Tribunal (Procedure) Rules,1987 for Review of

order passed in OA.N0O.133/2000 on 21.8.2001.

2. I have carefully perused the grounds raised 1in Rey
Application. The application appears to be on ground of mist

or error apparent on the face of record. The underlying obj

ral
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of this provision is not to enable the Court/Tribunal to write a

second judgement. A mere repetition of the old and conside

arguments cannot create a good ground for review.
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3. In the result, I do notv find any merit in Reviéw
Application. It deserves to be dismissed and 1is dismissed
accordingly. Suffice to say, it is an abuse of the procesé of
the Tribunal. As such dismissed without notice to the other

party by Circulation. No order as to costs.
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(S.L.JAIN)

MEMBER (J) !

A fﬁ!/ o ia |

mr 3 .order/Jud—"-nt despatche

v to Ap: aspondent (s) |
1]

on_23!\ J—Q—Li-‘-‘”’“" |
F/u




