Central Administrative Tribunal, Mumbai Bench

Original Application No.253 of 2000

d
with
ginal Application No.485 of 200

¥

Mumbai, this the 35h.day of June,2001

Hon’ble Mr.Kuldip Singh,Member (J)
Hon’ble Mrs.Shanta Shastry,Member(A)

1. P.I.Kambli
Residing at Western
Raillway Quarters
Building No.218/16
S.¥.Road.Bandra (W)
Mumizail-400 050

2. S.M.Patil

A, S.D.Pawar

4. Manilal R.

%. J.R.Gharat

&. M.R.Jadhav

7. V.Dhadse

&. R.Jahdaw

<. T.L.Gehani

10.R.P.Pitale

1i.C.G.Ranthariva

applicant MNos. 1 to 5 and Nos.7 to 9
are working as Junior Clerks. Applicant
MO.6& is working as Senior Clerk in the
Mumbai Oivision for time being and
applicant Nos.10 and 11 are working as
Junior Clerks on ad-hoc basis in Western
Railway under Headquarters Ooffice,
Churchgate,Mumbal '

4. 485/2000
1. Poarmugan
CResiding at
Railway Quarter HNo.218/14
Western Raillway Colony
% V. .Road,Bandra (W)
Mumbai-400050

2. B.Y. Arekar
Z. D.K.Swamy
(advhoc Group “C” emplovee
T.9.Gamare
{¢ld~hoc Group “‘C° employee
C.D. surti
(Aad~hoc) Group “C7 employvee
Ishwarlal K.Tallor
(Ad~hoc Group “C’ emplovee)
7. J.Bhanii
$. Soma Dhonda
9., 1l.8. Raut

(Aad-~hoc Group “C7 emplovee
10.Rivaz Ahmed
1L1.R.B.Netke
12.C.S . Mors
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13.M.S.Tambe
(ad-hoc Group ‘C’° employee
14 . Kondayya V. B
(Ad-hoc Group ‘C° employee
15.Chintamani Bapu
14.8.5.Raut
17.C.D.Ahirey E
18.R.U.Khan - - Applicants

Aall the applicants are working in
group ‘D7 posts in Western Rallway
Under Heddguarters Office.Churchaage
Muambra

/o Mr.G.S.wWalia,
fAdvocate High Court
16, Maharashtra Bhawan
Bora Masjid Street
Behind Handloom House,
Fort, Mumbai-400 001

(By Advocate: shri G.S.Walia)
ersus.

1. Union of India,through
The General Manager
Western Railway ,Headquarters office
Churchgate., '
Mumbai~400 020

s chief Personnel Officer
Western Railway,Headquarters office
Churchgate,
Mumbai-400 020 : ~ Respondents

(ty Advocates - shri v.S.Masurkar and Shri
R_R.Shetty,proxy fTaor Shri R.K.Shetty)
ORDER

By Hon’ble Mr.Kuldip Singh.Member(J)

By this common order, we will be deciding

rwo OAs involving common gquestion of facts and law.

2. In both the O0As, t+he applicants are
aqgrieved of the fact that they have not been granted
1ien on the post oOn which they are presently working
ax  permanent employees and from where they should be
promoted to the higher posts on the basis of combined

seniority of Open Line and Survey and Cconstruction
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department  of  the Western Railway. They further
allege that‘though they have basen wor-king fbr‘a mmbe
ot years, are atill treated asz employees nf Survey and
Construction department i.e. temporary employeas da
not  have any lien in the common seniority of
Engaineering department which includes Qpen Line and

censtruction  Department. Therefore, they are not

being considered for highervpromotion and hence these&

A at  this stage, it will not be out of place
+a mention that earlier a common 08 was filed by the
applicants of both the 0As which was registered as
DA 329/95 . Respondents had objected to the filing
aof Ehat 08 on the around that some of fhe applicants

, soms were  regularized 3%

wers  group 07 employess
group 07 employvees, some ware promoted  as  Junior
Clerks and  some  Warsa still casual labourars.
Respondents had submitted that joint application was
not maintainable since the applicants belongaed Lo more
then one olasz  and there beihg no common  cause  of
mctioh, The Tribunal vide its aorder dated 15.12.%9
upheld the objection of respondents and  offered an

opportunity  to  the applicantg to amend the O0f oy

\
deleting  the names of such peyp

nz who had no  common
cause of action. Applicants wers directed to do the
same within a fortnight. Thus in deference to the

order dated 15.12.99, the applicants have filed the

present DAS. ,



u..4~..

4.

Facts as allesged by the épplicantg, are that
they had initially joined as Class ~ IV emplovyees in
Survey and Construction department of Western Railway.
It is stated that engineering department of the
Western Railway has two wings wviz. Open Lin¢
Engineering ODepartment and Survey and Construction
Department. It isbsubmitted that in the yvear 1971, a
adecision wés taken by the Railway Board that 40% of
the posts in Survey and Construction Débartment we e
Tt be treated as pgrmanent posts and the seniority in
respect of those posts was to be merged in the Opeén
L.ine  Departmant thch was subsequently raised to 60%.
It is alleged that Class+~IV employees are entitled to
e promoted as  Junior VClerKs in the scale of
Rs.250~1500 on the basis of selection and though they
have completed more than 20 years of total .service,
only few of them i.e. applicants in Oﬁw253/2000 have
besn promoted and others are yet to be promoted. The
applicants have stated that their counterparts in thé
Open  Line Department have been aranted lien and

romoted as Clerks eto. -Besides that, permanent

datplovees can also apply for other ex-cadre posts like
Welfare Inspector etc. but since the apgplicants have
not  been confirmed, so they are not entitled to apply

for any other higher post.

2 I+ is  submitted that when a decision had
bheean taken that 60% posts of the Survey andl
rconstruction’  Department were to be treated as

permanent, they were to be distributed among various
divisions of Western Railway in order to allot lien to

those employees of group “D° staff against the posts
A
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o distributed. In respect of those casual laboursers
who  had been regularised from l.#Q.?S“ the queétion
was atill open whether they were tf be given seniority
in group 07 with retrmspectivé effect or their
eeniority would be only progpﬁctive. fpplicants
submit  that $eniority % hiou L d bé given from the
respective  date Gf,regulariﬁation‘for the reason that

their regularisation w.e.f. 1.12.78 onwards is bevond

question and it had bean done  as per Railway Board™s

arder  and consequently, they have been a part of the
floating cadre and, therefore, wene not given any liesn

ar any division. Mow that the required posts have

beaen allotted to different divigionﬁ as per memo

sued by the department, therefore, thsse posts are

legitimately dus to be occupied by construction staff.

T staff can, therefore, be allcotted 11

{L

n on
respective divisiona against theée posts but as far
seniority, their full regular: service should be
counted as it would be uhjust to ignore length of
their reqular service. Thus the applicants claim that

‘ %
they ars entitled to fbe regularised from 1.12.78 in

the Headguarters ‘Unit of E @neering Department and

i

consequential benefits as and they are alsao

entitled te have a lien in the Open Line Department of

i

the Headquarters Unit and further =ntitled for
promotion on the basis of common seniority. Despite

the fact that the applicants have been working  for
quite long time, they have not been aranted lien and
for that reason, during 1278-1985 they were not called
far arny aelectionﬂexamination which was to be
conducted by the competent authority for promoting

£ hem to group CY posts. It is only after
[
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negotiations  hald  on 2&?1,8& that it was decided to
hold selection  for the post of Record Sorter/Tallw
Clerks and after holding of the selection, the
promotion order was iszued on 29.4.86. 0On 28.2.87,
tha Railway ﬁdministration issued ad-hoc promotion

order for ths posts of Junior Clerk.

& For the purposs of granting lien, the
applicants submitted that .the Railway Board wvide
letter dated 25.10.93 had taken a decision consequent
to  the filing of a writ petition in Bombay High Court
by  some of  the emplovees working in  Construction
Daepartment that the foicg of C.E.(Survey and
Construction’ will form  part of the Headquarters
office. The applicants have‘been working under C.E.
[ Survey and  Construction) at Churchgate i.e. the
Headquarters Office and as such, their lien has to be
maintained in the post coﬁtrolled by the Headguarters
Office and they cannot be granted lien in the division
ar in any  other seniority unit apart from the
Headquarters Office. BSo the action of respondents in
graﬁting lien to the applicants in the divisions in
which they have nevar worked, is wrong and illegal and
it is alleged that this has been done purposely after
filing of the 0A with a view to favour some of the
enmployeas @ho are junior to the applicants and are
working in the Headquarters office. It is  submitted
that the applicants are sntitled to the lien against
40% pasts  in the Survey and Conatrﬁction Department
under the Chief Engineer (Survey and Construction) in
the Headquarters office itself. Inspite of the

.

Rallway Board’s orderf, " the respondents have

\s



maintained two senicority lists and have promotsd the
junior employees working in the Open Line Department

in  the Headquarters office against the reserved posts

i.e. 40% posts in  the Survey and Construction
Department of the Headguarters office. Thus the

applicants pray that they ars entitled to get their
lien fixed against permanent posts and their seniority
is to be merged with the Open Line Engineering

Department of the Western Railway Headquarters from

the date they had been régularised and consequentlywy

- they are entitled for further promotions.
7. Raspondents are contesting the 0aA. They
have submitted that the applicants were ‘initially
appointed in the Construction Department of the
Railways and they are now seeking régularisation of-
\ their service and grant of lien in the permanent
establishment of Railways since the Construction
Cgpartment  is  not & permanent establishment. It is
- submitted that the applicants are aggarieved by an

order dated 6.1.95 vide which their lien has been
fived in the Bombéy Division since they had already
bean granted regularisation. | Respondents have pleadss
that the demand of the appliddnts for grant of lien on
T he p@rmanenﬁ ﬁatabliahment of "the Railwavs has
& lready ‘been met and they will be granted further
promotions as par their lien in the Bombay Divizion of
the Western Railway. & But as far :the demand of
applicants to merge their seniority as per their
position in the Construction Department i1s concerned,
the same cannot be met. It is also stated that the

of

{5

applicants had initial}y joined the offic



respondents  in the Survey and Construction Department
and that no seniority can be maintained in the said
department as the same 1Is  transitory and not a
permansnt  ona. The applicants therefore have been
granted lien and permanent regularisation and
seniority iﬁ the.Bombay Division. Respondents fufther
siuubmit that as per the_rules, the lien of Construction
Department  employees is to be fixed on a division
falling under the Jurisdiction of = Construction
Department. There is no question‘of merging their
ﬁ@éiority in the Headquarters office. aAccordingly the
applicants have been provided lien in the Rombay
Division. It iz submitted that the applicants cannot
choose the department or office in which the permanent
lien has to be granted to them whiph is a policy
matter whereby the lien has been duly granted to the
applicants. in any case, the respondents further
submit that there 1is no question for granting the
applicants any seniority on the basis of work done Ey
them or post held by them in the Survey andl
Construction Unit. Stand faken by the respondents 1is

common in both the OAs.

£ . Rejoinder to the counter has also been filed
and in the rejoinder the applicants have again alleged
that they are claiming relief for granting lien to
them where they are wofking and they submit that for
the purpose of seniority and promotion., Headquarters
office, Western Railway is treated as a separate unit
apart from the eight divisions of the Western Railwav.

Every division of the Western Railway and Headquarters

affice has a separate entity for the purpose of

3



Traspondents, the applicants who

-.".}1 -
seniority and promotion and granting of lien. Sinces

the applicants.have been working all the time in the
HMeadquarters Nffice in Survey and Construction
Cepartment, therefore, for seniority, promotibn and
grant of lien, it is only the Headquartérs Dffice
Whe e thg applicant§ Can claim auch benefit.
applicants  have never worked in any other division
including the Bombay Division. Thus it is submitted

that the applicants are entitled to permanent lien in

@ We  have heard learned counsel for the

parties and gone through the records.

1. Learned counsel for the applicants submitted
that all the applicants'throughout have been working
in  the Headquarters 1., Survéy and Construction

Department and Headquarter is maintaining separate

seniority  unit, parallel with various other divislons

under the Western Railway. a\ler policy decision of
d been working undef
the Headguarters Division are entitled to be allocated
Headquartera Division instead of Bombay Division which
is under challenge. Learned counsel referred to
Exhibit A~2 which is a letter written by Headguarters
Office,Churchgate to the General Secretaries of  the
W Unions i.e. WRﬁSwBCT, Bombay and WRELU, iGrant
Road, Bombay . ﬁccokding to this, a proposal was mootel
bv  the Headquarteré office to allocate the number of
group ‘D7 posts to respecti?e Divisions where these
1%3  persons warea working and to grant them ‘iien on

those divisionsr which shows that the Railways had
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prdposed a solution for allocation of division to all

those employees on the basis of "as 1s where is"
meaning ‘th@reby that whosoever is working on a
harticular division, he should be allocated the lien

on that wvery Division.

1. - Learned counsel for the applicants further
referred to exhibit .A~4 which is & letter dated
#5.10.83 whereby a decision was taken that office of
CE(S&C) ADI will form part of BRC Oivn. and the
affice of. CE  (S&C) CCG will form -part of the
Headquarters Of%iceﬂ after referring to this, learnad
counsel  for  the applicants submitted that all the
applicants had been working under the CE (S&C) CCG, s«
asccording to the decision of respondénts they are
entitled to be allocated the Headquarters office as
seniority unit and that they could not be allocated
any other division as they have never worked in any
ather division. Therefore, the applicants are
entitled to their lien and seniority against the posts
‘of Headquarters Office only. Learned-counsel for the
applicants also ‘stated that decision taken (3%
respondents to allot the applicants another division
is not only against their own policy but is also bad
in law bec&usé the applicants will be victimised as it
is in the case of the applicants since decizion with
regard to allocation of lien had not been made and now

they will become junior to the other employees if they

-

are allocated another division instead of Headquarters

office. |

fli



12. In reply to this, learned counsel for the
respondents  submitted that as per the rules, the lien

nf Construétion Departmant employees is to be fixed on
a division falling in the jurisdiction of Construction
Debartment_ and there is no question of merging their
seniority in the Headquarters Office. It is further
submitted that as per Annexure R~i, the applicants
have been correctly given the Bombay Division, so they
cannot  challenge the'ﬁame'and cannot askv that they

should be given seniority at the Headquarters 0Office.

13. From the perusal of praver clause of the 04,
we find that the applicants have prayved for direction
in  the mandatory form for granting 1ig¢v paermanency/

confirmation against the permanent posts and also

marger of their seniority Cwith the Open Line
Fngineering Department of the Western Rallway
Headguarters Unit. fs far the praver for grant of

lLien/ permanency and confirmation is concerned, that
4

has already been met by Exhibit R-1 and this 1z s«

Cstated In

been  allocated the - proper @ Division or they are
entitled for merger of their seniority with the Opan
Line Enginegering Department of the Western Railway

Headquarters.

14. Though  the respondents in their cmunter
affidavit have submitted that the appiicants have besn
granted lien on a  division falling under the
jurisdiction of Construction Department as per Pﬁlem

bt no rules have been shown or cited under which the
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applicants have been granted lien.on a divi$i§n other
than Headguarters Division. There is no denial to the
fact that Headquarter Establishment Unit is also
maintaining a separate seniority 1ist fbr Open Line
Fngineering Department and the documents like Exhibit
A-2  and A-4 show that while writing letters’ to the
respective unions, the Headguarters Office had made a
proposal to allocate the number of group “0° posts
with respect to divisions where those 153 persons were
working for granting them lien on those divisions.
The proposal at Exhibit Aa~2 shows that the concerned
unit of CE (8&C) CCG was proposed fo be merged with

tthe Open Line Engineering Department. ~ This rtter

!
itself shows that the Headguarter is maintaining &
separate Engineering Unit namely - CE  (S&C) CCG.
Further the Headﬁuarterfs letter at Exhibit A-4 also
~fhows that the Railway had adopted a policy that the

fice of CE (s&) cce  Mill form part of the
Headquarters Offipe which also goes to show that the

office of CE (8&C) CCG has got a separate seniority

unit at Headquarters office.

15. Thus the  allecation of division where the
applicants have never worked (vide éxhibit R~1) seems
to be contrary to the policy of. the Western Railway
itself. Even in the counter affidavit, Western
Railway has not been able to justify as to why these
applicants should. be allocated any other seniority
unit instead of Headquarters Unit. We are, therefore,
of  the considered opinion'that the applicahts are
antitled for allocation of division where they hacd

been working i.e. CE (S&C) CCG which is a part of
A
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Headquarters seniority unit. S0 in respect of

applicants, order Exhibit A-1 cannot stand and the

same is liable to be quashed.
lé. Respondents have also taken the plea that

these 0as  are barred by time as the applicants are
challenging the order dated 6.1.95 while this Qﬁ has
bean filed on 14.2.2000. However, the applicants have
pléced on reacord a copy of order sthing that they had
garlier filed a joint OA and the Tribunal wvide its
order, dated 15.12.99 had rejected that 0a for

mis-joinder of partiez and an opportunity had been

7

given to them to amend the 0A by deleting the names of
sch peﬁsona who  had no common  cause of action.
Thereafter, the applicants have filed the present two

(s, the plea of limitation is, therefore, rejected.

17. In the result, w%N%(e of the opinion that
the order Fxhibit R-1 vide which the applicants - have
besn allocated the lien at Bombay Division instead of
NHeadguarters Division cannot stand and deserves to be
quashed in respect of allocation of Bombay Division ta
applicants in both the Oﬁgn Foth the 0As deserve *To
be allowed. accordingly., we allow both 06s with the
following directions:
“1) that respondents shall allocate lien
ta the applicants in the Headguarters
Unifg and
2y after allocating Headqguarters Uhit,

respondaents shall determine the
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Swithin &

seniority of applicants in accordance

with rules, instructions and judicial

pronouncements on the subject.”

15. The above directions shall be implemented
period of three months from the date of

receipt of a copy of this order. No costs.

Let  a copy of this order be placed in both
rhe 0 files (Da~253/2090‘and_ﬁSBé@QQQ), . L ,
S ol e ’#‘*’fwz;f

Member (J)

nember(é) 4 \

-



