Central administrative Tribunal., Mumbal Bench
08 449/2000

.«n\
Mumbail this the szEWM,day of June, 2001
Hon’ble Mr. Kuldip Singh, Member (J)

Hon ble rrs. Shanta Shatry, Member (A)

1. ~ Mrs. Sharayu B. Chirmule
‘ R/o 5, Mrityunjay Colony,
Sukhshanti Apartments,
Kothrud,
Pune-2%.

. Shri ¥Y.G. Patwardhan, retirsd
Chief Engineer,
Western Raillway,

R

Wlhas,
Plot No.ll, Bharatkunj Society No.2Z,
Erandwana, Pune-411 038. -.ohpplicants

By Advocate: M/s Devakar and Co. for applicants.
versus

1. Union of India through the Miniztry
of Railways, -
Rail Bhawan,
New Delhi-110 001.

Z. The Secretary,
Railway. Board,
Rail Bhavan,
New Delhi-110 001,
. The Gsneral Manager,

Western Raillway,
Churchgate.
Mumbai~400 020.

. Respondents
By Advocate: Shri v.3. Masurkar.
ORDER

Hon’ble Mr. Kuldip Singh, Member (1)

]

This 1is an 0Aa filed under Section 19 of

1

administrative Tribunal’s act, 1985 filed by the

formar emplovess of the Western Railway who want

the

twe

that

\

their basic pension is required to be revisﬁd@'aﬁ

R .11200/~ per month with effect from 1.1.199% bein

.

.
e -
a. 50%

of the minimum pay in the revised scale of pay introduced

W.e.f. 1.1.199¢ for the post last held by them as the

Principal Head of the Department (hereinafter referr

e

ed to

—



Y

PHOD) and seek a direction to the respondents far

fixation of the pension accordingly as well as basic

family pension in accordance with the said rules.

. It may be mentioned that during the pendency
of the 0A applicant No.l had expired and his legal heirs

have been brought on record.

3. The short facts which are necessary for the
agdjudication of this D& are as under.

4. applicant MNo.l was working as Chief Electrical
Engineer, Western Railway and retired from the service of
Indian Railway Service of Electrical Engineers G
%1.10.1987 and at the time of his superannuation he was
drawing a salary of Rs.6700/~ per month in the pay scale
af Rs"59OO~6?OO«%Qy4§%éxéime»oﬁAhéﬁrﬁmwxaqmm¥+ation. The
scale of Rs.5%900-6700 had been fTixed by the 4th Central

Pay Commission w.e.f. 1.1.1986. It is stated that prior

“to  1.1.1986 there were two categories of HODs one HOD in

the Senior adninistrative grade level in the scale of
Rs.2500~2750  and other as Additional Head of the
Department in the level 2 1in the pay scale of
Rs.2250-2500. But on the recommendations of the 4th Pay
commizssion both these grades were merged into single
scale of Rs.5%00~-6700 which became effective from
1.1.1986. Since PHOD and additional PHOD were merged so
thefe was some resentment in the cadres. The Railwaw
Ministr&ﬁs reviewed the Gazetted cadres of Group "&° with
a view to restructuring and strengthening the set up and

as a result of review, it was decided that 48 existing SA

ko



an. 258,88 The duties

R

Girade bost of  PHODs should be placed .in the grade  of

R&.7300~7600 and notifi ation to this effect was issued

the PHOD w.e.f. 25.8.88

5]
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continued  fo  be the s SAME A5 it existed on 1.1.198& and

julien >

'gurnAWurﬁ being performed by the applicants while they were

in service. Vide notification dated 25.8.88 the Railwavs

protected only the interest of serving 'mploy s without

giving any benefit to the retirees.

5 Subsequent to  thiz  the 5th. C@ntrali Pa?
Commission recommended a r@visiﬁn in D@néicm and an  the
basis of which & decision was taken on  15.1.199 that
g f. lﬂl;l996 pens ion of all 1 he bensibnerﬁ
irrespective of their dht@vof retirement shall not be
less  than 50% of the minimum pay in the r@yiﬁed “;dlw.u

the pay introduced wWa.e.f. 1.1.1996 of the post last held

by the pensioner so the applicants submit that the last
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post last  held by them was that of PHOD, the
which has besn revised fraom Rs.7300-7600  to
R, 22400-24500  whereas the other HODs are fixed in  the
scale  of manlaaaofﬁzqoﬁ s0 the applicants say that as
- ; ey _
thay  wers holding th& %FQL uf PHODw‘@mP" entitled to B0
of the basic pension should be Fs. 11200/~ and their basi
A

Family pension of Rs.6720/-. Thus they claim that their

basic pension should be refixed. . .

& The respondents who are contesting the 0a.
admit that tﬁ@ applicahts W working.aﬁ WHODa as an the
f@gpectivg dafe of  retirement i.e. on SL.10.1987 in
respect  of applicant _Noul and A0.4. 828 in r@&péot  mF

applicant Mo.Z? but as rmqard« thelr fl?dtj@h of pension in

~

the pay sc dlé of Rs.7300-7600 and rewvised pay scale of

'

for
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Re . 22400-22600 is concerned, the respondents had rejected
their representation on  the plesa that at the time of
retir@ment' the applimanté were working in the grade of
Fam . 5200-6700 Oy reviewyof the cadre, the posts were
upgraded by  the Railway Bmérd w.oe. . F5.8.88, i..e.,
after tﬁa retiremant  of thea abplicantﬁ as such it is
submitted that the applicants never worked in the highsr
pay @balﬁ'and Since'both tﬁ@ applicants have never worked
in fhe upgraded pay scale of Rs.73200-7600 so they cannot
be given the benefitf df 50% of the b@naioh in the revised

pay  scale of Rz.22400-2600 which is a replacement scale

of Rs  T300-T7&00,

e
5]

7. ‘ ‘It algo submitted by the respondsnts  that
the upgradation thmugh‘ofd@r&d by The Rallway Board on
ﬁﬁuﬁuﬁé cut  the same Was pfoapective and 1t was Hn@ver
intended to have retrospective effesct. Besides that it

is also pleaded that the incumbents who are posted to the

upgraded post of Rs.,7300-7600 would be posted after &

-

poalﬁive _act of selection by the ﬁppmintmenta Committes
of  the Cabinet (ﬁCC)"> Theraefore duties, workload and
responsibkilities have also bees increased when thi@ BoEle
Was upgrﬂded, hence it is ﬁubmitt@£_that the applicanits

ars not entitled to the benefit of upgradation.

. In  the rejoinder the applicants do admit that

'

3

after the upgradation, fthe cases of those upgraded
officers were placed before the ACC but the same wag &
Fformality in case of PHODg who are empanelled Tor pméting
and The onus of these formaliti@s lies with the Railway
Board and the applicants maintain that the re&tructuring

was done  In order to maintain a differencs betwesn HOD

fu
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and  PHOD and the applicants thaugh have retired a little
@arii@r then the_dﬂte of issue of the ordsr but théy ﬁad
held the post Df.PHOD on the date of $uperannuation an
$ihce the seniority pf PHODs has been crieed to  the
scale of >RS"7300W?600 .and further - revision L

‘,;22400,2&00 =0 the applicants are entitled to get their

pensi r ey i sed 59 the 50% of the scale of Rs. 22400-26000

and family pension at %0% of the revised pay soale.

9. We have heard the learned counsel for the

parties and gone through the records aof ths caze.

10. The short question in this case is whether the
dpplicants Who had retired b@foré the _poat haad baen
gpgradad oan b@‘said te have held the p6$t at the time of
thair superannuation in the pay scale of RS . 7T300~7600
(r@wigéd scale of Rguiﬂﬁaﬂw*QUO) and are they entitled ta
the same merely because of the fact that the poat held by
them was also of a PHOD and fﬁe revision of scale of PHOD
came into  effect after the upgradation of scale of
ﬁ$“?EDO¥?&OQ to. Rs.22400-26000. e havé Sgiven  our

thoughtful consideration to the matter. admittedly at

“the time when the applicants had superannuated though

ot

wy . WEE nol ing the post of'PHDD but the same was in
the pay scale mfjﬁé"5900w6TQO and ths respondaents plead
that afterAﬁh@ upgradatién of the DO%t,iH the pay scale
of Rs.?EOOw?ﬁDﬁv_agaln a positive act of selection WA
follow@dlin @aéh caaé and approval had also besn obtained
from the ACC, which fact has not beaen controvarﬁed\by thes
applicanté in  the re Jmlrdur The applicants in  their
rejoinder havé merely stated thaﬁ abtaining the abproyal‘

of  the acn was meraly a farmality and since the process
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of  upgradation was going on for a long time so the
respondentg could have placed their cases also before the
ACC and it was the onus on the part of the resbondents to
place the cases of the applicants before the appropriate

authorities.

1. To our mind this contention of the applicants
dody not hold good because once it is found that after the
upgradation a positive act of selection was followed up

to give an upgraded scale to the PHODs so that had to be

maintained and applicants having retired earlier to that,

s0  there was no gquestion of applicants undergoing the

selection process for grant of scale in the grade of

Rs.7300~7600.

2. Besides that the averment of the respondents
with regard to giving higher duties and responsibilities
T the PHODs after the upgradation is also not
controverted by the applicants. So we find that since
the applicants had never been selected by a positive act
of selection for being granted a pay scale o f
Rs.?300~?600 as by that time they had already retired nor
they had been vested .with higher duties and
r@sponsibilities nor they performed those duties as such
they cannot claim now that they are entitled to get their
pensien refixed by virfue of some recommendation of the
Pay Commission because the case)of the applicants are not
covered ewven under that because even at the time of
superannuation the applicants were drawing pay scale of

R5.5900~6700 and not R3.7300-7600.
ko
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13. Hence we are of the considered opinion that

the 04 is devoid of any merits and the same is dismissed.

o costs. —
b § oot

(Mrs. Shanta Shastry) ' (Kuldip Singh)
Member (&) Member (J)



