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CENTRAL ADMINISTRATIVE TRIBUNAL
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shri S.5.Karkera

CORAM :

MUMBAT BENCH, MUMBAI

NO. : 666/2000

Nate of Decision ¢ 30.6.2003
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é. The facts in brief are that the applicant was working as
a Technician 1in the Department of Telecommunication and fallen
sick and could not attend office from 16.11.1979 due to some
serious disease. The relatives of the applicant were
periodically sending application for 1leave of absence to
applicant’s superior and those applications were also supported
by medical certificates. on 16.2.1985 applicant received a
communication dated 6.2.1985 stating that the last medical
certificate from the applicant dated 21.12.1983 for leave for a
period of two months could not be granted and the applicant was
also warned that if he fails to report for duty, disciplinary
action will be taken against the applicant. However, the
applicant thereafter reported for joining duty after obtaining
fitness certificate. When the applicant reported for joining, he
was informed that since the applicant was absent for more than 5
vears, he could not be allowed to join duty without presidential
sanction to leave and the applicant was asked to go back to
Mumbai til1l he was recalled after obtaining the permission of the
President. But instead of getting any reply and sanction of the
leave, the applicant received communication to the effect that he
was unauthorisedly absent and a chargesheet was also issued to
him and as a result of this chargesheet, the applicant was
ultimately initiated with the penalty order. The applicant
challenges the impugned orders on the ground that he had not been
giyen a proper opportunity, nor chargesheet was produced before
the. enguiry officer during the enquiry and enquiry proceedings
were violated of procedure and the facts that the applicant has
been submitting leave applications on medical grounds. Thus, he
submits that the decision of the enquiry officer as well as
disciplinary authority and appellate authority is perverse.
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3. Respondents have contested the OA., filed the written
statement in support of the impugned orders gtating therein that
the applicant had been provided-witﬁ all the opportunities as per
CCS9CCA) Rules and the punishment awarded is in accordance wWith

the rules.

4. Wwe have heard the learned counsé} for the parties and

have gone through the record.

5. From the perusal of the order of appeliate authority, we
find that the appellate authority while considering all the facts

waé of the view which he expressed in the following terms :-

“1 bear full sympathy with the CO for the decade
long procedures that had already cast as spell of
shadow of stress and strain which I believe,
itgself can inflict any person with serious agony.
But for me there remains no scope to take any
shelter under the sun or on my stratum of
sympathy to gain any advantage for the absence
more than five years without proper sanction of
leave by the competent authority. And here 1
fail to support the applicant Shri G.Merchant to
retain any longer in service.

So with a heavy heart I can not help in
reducing the intensity or the very gravitas sense
of Departmental Rulings, which incorporates as
under.”

The order passed by the appellate authority oﬁ1y shows —

that the appellate authority was unable to help the applicant —

since the leave beyond a period of & vears required s sanctiér

from the President. Otherwise, it appears that the appellat o

authority was out to help the applicant. It means that the
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punishment of dismissal from service has been awarded only
because the appellate authority observed that as the sanction of
leave beyond five vyears is not coming from the President of
India.The correspondence on record also shows that the leave for
five years was being‘ granted by the Department on acco&nt of
illness of the applicant. Thus, it appears that the charge of
wilful absence could not be established since the Department

itgelf has granted leave to the applicant.

6. In these circumstances, we are of the opinion that merely
because of lack of Presidential order, the applicant could not be
awarded the penalty of removal from service. There are various
means of awarding punishment to the applicant other than
dismissal from service. For illustration, the said period could
be treated as dies-non. With this background of the facts, we
find that even the conscience of the appellate authority was not
satisfied to award thé punishment of dismissal of the applicant.
The punishment of dismissal also appears to be disproportionately
awarded to the applicant since his medical certificates had been
accepted initially for five vyears. Hence, 1t shocks the
conscience of the Tribunal that merely because of the lack of the

Pragidential sanction the penalty of dismissal has been awarded.

7. Accordingfy, we have no hesitation to quash and set aside
orders passed by the disciplinary authority as well as the
appellate ‘authority and we remand back the case to the
authorities for passing any appropriaﬁe punfshment in accordance
with rules &z;ess than the penalty. of dismissal from service.
This may be done within a period of three months from the date of
receipt of a copy of this order and the applicant be reinstated

in service. NoO order as to costs.

Bionacboves

(SHANKAR PRASAD) : (KULDIP SING
MEMBER (A} ’ MEMBER (J}

Nt

mrj.






2o
AO-ivtes M mde{g ?:i\
yner e S
S 2 ST ety comri
Some %e-he_aﬂ’;}j;qg
ol Brs Posod Og)j)?évjblﬁ

21k 2o o
v :

19%5>

166

NN
(Pragaffpr o)

(5

L o



