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CENTRAL ADMINISTRATIVE TRIBUNAL,
I MUMBAI BENCH, |
CAMP AT AURANGABAD

ORIGINAL APPLICATION NO. 659/2000

' Tuesday thxs the Tth dav of Aug,us’f 2001

Hon'ble Shri Justlce Blrendxa D1ksh1t, Vlce-Chanman
Hon'ble Shn M. P Singh, Member (A)

R. K Sahay, o ‘

Working as Superintendent of Police,

District Dhule, : | . - :
Maharashtra. ~ | " | ~ ...Applicant.
(By Advocate Shrl Suresh Kumar) ‘ | ,

"

1. Union of India, through
Secretary, "
Ministry of Home,
Parliament Street,
New Delhi -110 001.
2. The State of Maharashtra
Through theiChief Secretary, -
Mantralaya, | |
| Madam Cama Road, . ST c
‘Mumbai -400023. -~ ...Respondents.
(By Advocate Shri V.S. Masurkai) S -

ORDER(ORAL‘)

Shr1 M.P. Smgh Member (A)
| The apphcant has filed thls Ongmal Apphca’non undm section

19 of the Admmlstratlve Tr 1bunals Act 1985 agamst hlS non—empane]ment
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~ for posting to the rank of Deputy Inspector General of Police {for short,

D.I.G.) under the Central Government.

2. The facts in brlef are that the applicant is an IPS Officer of 1986 batch

of Maharashtra cadre and is at present posted as District Supermtendent of
Police, Dhule. Accordmg to the applicant, he has been ignored for
empanelment for; the post of DIG. He apprehends that the DPC which
conduoted the Selectlon for empanelment for the post of DIG has either not

taken relevant matenal 1nt0 consideration or has taken irrelevant material

into consideration, It is stated by him that some Officers junior to him have

been selected for empanelment for the post of DIG. It seems that the
"Outstandingj’ or ‘%Vexy Good' reports given by the Repoﬁ:ing Officers have
been um:easonablfy down-graded by the Reviewing or Acceptmg
authormes No communlca‘uons in respect of the said down-grading has
been given to the apphcant. In the present case, the minimum bench-mark
is 'Very Good' and DPC has to form -its optnion only on the basis of
adverse remarks of proceding 5 years. - The applicant has reasonable
apprehension that in;l his case both the thing.é have happened i.e. adverse un--
communicated rema;‘ks have been taken into consideration and also down-
graded adverse entrles have been taken into cons1derat1on ' For this .

purpose, the apphcantr\c.lq4 upon the  Office Memorandum
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dt; 10.4.1989 and as amended by further Mcmoranduﬁm dt. 27.3.1597
issued by the Miniétry of .Home Affairs. It is also stated by him that in the
absence of declération of the panel, 1t'is flot possible for him to give the
names of th’e perisons who have been empanelled. The non-empanelment of

the applicant is ot only wrong and illegal, but also punitive and stigmatic.

| Aggrieved by this, the applicant has filed this OA _and has prayed for relief

bv seeking directions to the Respondents to hold a Review DPC for

considering his case and on his being empanelled by the DPC to promote
him as DIG witﬁ al]v conséquential benefits inCludingéeniority, arrears of
pay, increment efc. He has also sought disections to the Respondents not to
take into considéraﬁon the uncommunicated adverse remarks or down-
graded adverse rémarks, if an}‘f, for the purpose of holding a Review DPC.

3. The Respoindents have contested the case and have stated that the
eligibility of Off;cers for holding the post at the ieve] of D.I.G. 1 the
Government of Iﬁdia 1S tha;t the Officer should héve completed 14 years of
service and he slléuld be on. the panel approved by the Central Government
for the scale of Rs.16,400-20,000 in that service / cadre. The inclusion of
Ofﬁcers in the panel for holding posts of DIG or equiﬁalcnt is approvéd by
the Central Government on the basis of the recdmmendétions of the Central

Police Establishment Board (CPEB) whichisa high powered committee
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reages—bv—the Huiae Iamo and 1o headed by the Umen Home

and is
Secretaly and also mt:ludes ﬁve Dlrectox General of Police level OﬂICCI‘S

wokag with the Govelnment of Ind;a The main functxon of the

committee is to assess the ehglbﬂl’w of the Oﬁicers for empanelment as 1.G.

~and D. I G at the Centre. The guldelmes have been prescrlbed on the basis

ef Wthh the members of the sereenmo commlttee mdependenﬂy assess the

: su1tab1hty of each Ofﬁcer for mclusmn 1n the panel The assessmeﬁt in

‘respeet of each oﬁicer of pamcular year of allotment mdependently

recorded by the members of the CPEB 1s consolidated and placed betoxe the

| CPEB The CPEB takes into. eons1demt1on the assessment glven by its
' members and also other relevant faetors such as': the general reputanon of
- the oﬁieer the types of aSSIgnments he has handled the vanety ot
.e\perlenee he has been e‘{posed 1o, Vloﬂance eleerance. pumshment
' '_ '.awarded if any, the general pattem of CR wntmg 111 the State/Cadre to
- which he belongs the need for mamtammg mter-cadre parity amoncs’r the

various Ind1an Police Servwe Cadres in the number of ofﬁcers empanelied

etc. It is also stated by the Respondents that empaneiment of IPS Officers
at the Centre is not done with a view to give them promohon bu’t is done
With a view to fill up the hmited numbe1 of Centlal deputatwn posts in the

Central Police Oraamsa’uon wh;ch are ex—cadre posts requxred to be ﬁlled
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up by taking suitable and eligible Officers en Deputation from their
respective State-cadre as per Recruitment Rules of the Post. An IPS Ofﬁcer
has a night 'to get promotion to hig.hel’ post in his cadre oniy. "He has no
such right at the Centre against ex-cadre deputation post. In this case, the
applicant has not been considered for promotion in his cadre, but has only
been c.onsideredv for empanelment for Central Deputation. In view éf the
aforesaid} submission, the OA is devoid of merit and therefére, deserves to
be dismissed.
4, Heard both Learned Counsels for rival contesting parties and
perused the record.
5. Duriﬁg the course of th;: érgument, Learned Counsel for the applicant
submitted that the applicant has so far never been communicated any
adverse entries except the one for the .peri.od from 1.4.1997 to 30.6.1‘997 .
According to him, his apprehension is that either the apphcant has been
awazded the grading below the bench mark Wthh 1s "Very Good' for the
post of DIG or the Reviewing Officers/Accepting Officers have down-
graded the '.gra,ding below the | bven‘ch mark which has not been
coinmunicated to him. He also submitted that the grading whicﬁ 1S below
the bench-mark is an adverse enhy and is required to be conveyed. He

further submitted that in the absence of non- communication of these
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remarks which are belci‘v& thc ;bvénc’h vxna'r(k,- they shé_nld not be »ftaken into
cdnsi'defation ;while considérjng' the_ __appliéant for ‘the post of DIG or
equivalent posf. To.Asuppor'tfhi‘s' céntention,' the learnedv counsel for the
applicant has relied upnn the S‘uprem'e. .Court- Judgment dt 31. 1v1»996 in the
t .‘ kcase of U. P Jal Nigam & Ols Vs Pr abhat Chandla Jain & Ors. ( 1996
(l) SC SL] 335). He has a]so'rehed upon certam Judoments of the
i . - Trlbunal viz. OA No 117/99 n the case of Charan Smgh Azad Vs, State
; < _of \/Iaharashtra & Ors. . dec1ded on 7 1 2000 by the Mu1nba1 Bench and

._ OA No 237/98 in the case of* KK Verma Vs UOI & Anr, declded on

22 2 2001 by the Mumbai Bench He has further drawn our attennon to the
Wit Petition filed in the ngh Court of Bombay agamst the Tudgment of the
Tribunal in the case of Charan Singh Azad Vs, State of Maharashtra,
‘wherem the Hon'ble H1gh Court has granted interim rehef only to the extent
. that the grading given below the bench mark be noxnmunlcated to the
apphcant and the applicant be a_l_lowed-- to make a fepz'enenfation against

those adverse remarks, Oﬁ the ofher _héncL Leavr’ne;d' Counsel for the |
Respondents has submitted that the applicant’has been Qonéidered for the
O | empanelment for Central depufatio‘n{again:.st anl éx—cadré post under Centml
Staﬁing Scheme. According to h1m the app‘li.ca;nt.has a right for promotion

in his own cadre, but has no such right with regard to his selection foﬁ

.
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Central deputation. His growth, vdevelopmént & career prospects are in his
~ own service/cadre and he is, therefore, considered for promotion by and

| 'Within his cadre. The learned counsel for the respondents also contended

" that the Judgment relié}d upon by the Learned Counsel for the applicant are

~not applicable, as the applicant has not been considered for promotion in his

~cadre. He has only been éons-idcred} fdr empahelment fo the post of DIG or .

equivalent against an ex-cadre post under Central Staffing Scheme.

. Therefore, the law l‘a’.id down by the Hon'ble Supreme Co}urtv and the

Tribunal for communicating the remarks/grading which is below bench-

mark is not applicable in the present case. He also submitted :‘chvat'_ﬂle

:applicant‘s case has been consideré’dv__b'y the hi_gh poWered committee

| headed by ‘the Home Secretary V‘Which él_so includes five top ,._r_anking B

Ofﬁcérs of theléVel of"Difcctbr' General of Poiicé-." He _é_iso pfo&'uced the
ongma] record beﬁﬁre us and submittéd that m ’;hé caise_ of promotioﬁ in his
.cad_rc_ only ﬁve years ACRs are reéﬁired to be ".cpnside'rcd _by the
- Committee, " whereas m case ‘.Qf Central--'De.putation the entife service
| recofd of the applicant wﬂl have to be conSiderevdz..» |

6.  After hedring both Leamed C’oimsels and perusing the record, we

find that the aforesaid judgment of the‘_Suprcme Court and the _Judgments of

the Tf_ibunal are not applicable in this ;'dase asr';the.'applicant has not been
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considered for promotion in his cadre, but has been considered for

empanelmenf for the post of DIG for Cenfral deputation agéirist an ex-.

cadre post where apart from considering entire service record, other =

relevant factors such as the Variety of experience, types of asﬁgnment '
handled, the I;eed for maihtaining,intef-qadre parity etc. ei_re also téken into |
consideration by the committee. However, we also find thatr tile
Conﬁdential Report of tﬁe applicant for the period from 1.4.1997 fo
30.6.1997 contains adverse entries. These adverse entries had been
recorded by the Reporting Officer on 28.2.1999; the same were cénﬁrmed
by'the Revie\&;ing Officer on 27.6.1999. The Governmer& of India wrote to
the Chief Secretary of Maharashtra requesting him to cdmrﬁunicate these
adverse entries to the appﬁcant vide their letter dt. 30.8.1999. However, the
Government of Maharashtra had unduly delayed the matter and

communicated these entries to the applicant'only on 6.2.2001. The high

-powered committee i.e. CPEB considered the Oﬁicér for the post of DIG in -

its meeting held on 10.7.2000. It is, th;crefore,v.clear from the above that at
the‘ time when the Officer wés considered .by the CPEB the adverse
remarks had been taken into consideration. As per thé procedure for
writing the Confidential Reports, a ﬁmé frame has been prescribed by the

Government of India to communicate the adverse 'remarks to the applicant
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so as to enable him to make a representation against those remarks. The

Govt. of India instructions aiso stipulate that in case the adverse remarks

‘have not been communicated to the applicant or if any representation is

pending in this regard th_ey should nét be dgémed to be operative,‘ Keeping’

~ this position in view we feel that the Government of Maharashtra has

vi'(;latéd the rulés relating v'to CRs and the Respondent No.1 has acted

illegaﬂy"by taking into ‘cdnsideraticin the advei'se remarks while assessing’

. the sultablhty of apphcant ﬁor Central deputatlon “Ina si'milaf case, the

Hon'ble Supreme in its Judgment dt 9 3.1979 in the caqe of Gurdlal Singh

: Fljjl Vs State of Punjab & Ors. (1979) 2 8CC 368) has held as under

' ”The pnnmpie 1S well settled that in accarda.nce with the rules
of natural justice, an adverse report in a confidential roll
cannot be acted upon to deny promotional opportunities unless
it is communicated to the person concerned so that he has an
opportunity to improve his work and conduct or to explain the
circumstances leading to the report. Such an opportunity is not
an empty formality, its object, partially, being to enable the
superior authorities to decide on a consideration of the

-explanation offered by the person concerned whether the
adverse report is _]ll‘;tlﬁed"

In view of the aforesaid position, we are of the considered view that non-
communication of adverse remarks by the Government of Maharashtra in’
time has prejudiced the case of the applicant while he was considered for -

Ceﬁtral D'epu'tation for empanelment to the ’post of DIG or et;uivalcnt post.
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During the course of arguinent, the Learned Counsel for the Respondents
stated that even if the adverse remarks are not taken into consideration, it
would not change the outcome of the selection, as the entire C.R. Dossiers
is to be taken into consideration by the pommittée. We are not concerned
with this aspect of the matter. Ii is for the cqmmittee to consider and
adjudge as to what would be the outcome even if the adverse rémarks are
not taken into consideration while assessing the suitability of the applicant.
We cannot say as to what degree the mind of the Members of the committee
would have been prejudiced against the applicant by taking into
consideration these adverse remarks.

7. In view of the aforésaid reasons, we direct the Responaents to |

consider the case of the applicant afresh after ignoring the adverse remarks

for his empanelment to the post of DIG or equivalent under the Central

Staffing Scheme within a period of three months ﬁoﬁ the date of receipt of
the copy of this order. The OA is allowed partly to that extent. However.
we make it clear that persons who have already been empanelled by the
Committee and appointed to the rank of DIG or equivalent shall not be

disturbed from their present positions. No costs.

_ p. N
(M.P.SINGH) - (BIRENDRA DIKSHIT)

MEMBER(A) ' o - VICE-CHAIRMAN



