"IN.THE HIGH COURT OF JUDICATURE AT BOMBAY
1 CIVIL APPELLATE JURISDICTION
WRIT PETITION NG.6535 OF 2002

Union of India and others . ... Petitioners
' Vs _ _ '
Smt. S.S. Kulkarni and others - | .. Respondents

ALONGWITH

WRIT PETITION NO.6113 OF 2001 -

. (!”f’"
Union of India and others ... Petitioners
- Smt. Sulabha Navghare | .. Respondent

Mr. P.M. Pradhan for the petitioners.

Mr. Saikumar Ramamurthy for the respondenis. ' :
Mr. A.L Bhatkar for the respondent in writ petition No.6113 of 2002.
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whether the ﬁnion of India/ Prasar Bharati ha.d a right to transfer its
employees or not is no more res integra and stands squarely answered
by the Supreme Court in the case of | Prasar Bharati and others v.
Amarjeet Singh and othérs, (200‘7) 2 SCC (L&S) 566.

2. In view of the stand taken, nothing survives in this writ

~petition and the same is disposed of reiterating the principle of law. .

enunciated by the Supreme Court in the case of Amarjeet Singh

(supra) and the interim orders passed by the court are vacated.
However, we make it further clear that as this writ petition has been
pending before this court for considerably time, it would be
appropriate that the petitioner may re—issu;a the orders of transfer

wherever it is necessary and they consider it appropriate.

3. . With the aforesaid observation, both the writ petitions are

disposed of with no order as to COSts. Consequently, the order passed

by the Central Administretive Tribunal dated 5% October, Z000 is

quashed and set aside.
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH, MUMBAI

2D
CRIGINAL APPLICATION NG, OF 2000
Smit.Sulabha \!,Naaféhafe o Applicant
Versus
Union of India & Ors | ' Respondents
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI! BENCH, MUMBAI

25D |
ORIGINAL APPLICATION NO. OF 2000

Smt.Sulabha V.Navghare, Graphic Artist,
Door Darshan Kendra, Mumbai,
Residing at B-3, Deepshikha
 Near Piramal Nagar, S\/ Road,
Goregaon(West), Mumbai - 400 62 . Applicant
| VERSUS |
1. Unionh of India, Through
The Secretary, Govt of India
Ministry of Information & Broad-

Casting, New Delhi.

2. The Director(Admin)
Prasar Bharati{(Broadcasting
Corporation of India),
Directorate General, Door Darshan,
Door Darshan Bhavan,

: Coper Nicus Marg, New Delhi.

Contd. ..
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Ex- 2

2
3. The Director, Prasar Bharati,
(Broadcasting Corpn of India)
Door Darshan Kendra,
Mumbai-4000 25.
4.  The Director
Govt of India,
Door Darshan Kendra,

Mumbai - 4000 25.

DETAILS OF APPLICATION

1. '- pplication is made: .

This Application is made against the mass transfer order issued by.
Respondent No.2 transferring the Applicant without any authority-,v
jurisdiction and power i/ide Order No. 31(6)/2000-Sl{A) dated
21.3.2000. Annexed herewith and marked as Exhibit '1' is a copy of
the order dated 21.3.2000. This Application is also against the
relieving Order No0.2(62)2000-A1/DKM/135637 dated 31.3.2000,
issued by Respondent No.3 also without any authority, jurisdiction
and power. Annexed herewith and marked as Exhibit '2' is the copy

of the said order dated 31.3.2000 .

Contd. ..
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2. Juriédiction of the Tribunal: The Applicant declares that the said
matter against which she want redressal is within the jurisdiction of

the Tribunal.

'3 Limitation: The Applicant further declares that the Applicationis

within the limitation period prescribed under Section 21 of the

Administrative Tribunals Act, 1985.

4 Facis of the Case.
4.1. The Applicant submits that she was appointed in the Door
Darshan Kendra Mumbai, as a Graphic Artist on casual basis in
the year 1972. She continued to work on cas;esal basis from time
to time and thereafter she was properly selected and thereaftér "
she was issued with a offer of appointment vide Memorandum‘

Ex 3. dated 28.7.1977. Annexed herewith and marked as Exhibit '3’
is a copy of the Memorandum dated 28.7.1977. The Applicant
submits that after accepting the offer of appointment she was
appointed as a Gréphic Artist on regular basis by Order dated
26.12.19?7’ with effect from 12.12.1977. Annexed herewith and

CExe 4 marked as Exhiblt ‘4’ is a copy of the order dated 26.12.1977.

Contd ...
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4
The Applicant also entered into an agreement on 12.12.1977 as

was required by the authorities concemned. Annexed herewith

by

s ol ! me Euiaihid IEi in o Ao o
Ex-D and marked as £Xaipit_J iS a GOpy O

dated 12.12.1977.

42 The Applicant submits that the staff artist employed by the
Government of India, like the Applicant, were nét trealed as a
Government servant. The Applicant submit that thereafter the
government took a decision to ‘treat these staff arfists as
Government Servants and accardingly option was called for
from the Applicant vide Memoradum dated 29.6.1882. Annexed
=X 23 herewith and marked as Exhibit ‘¢’ copy of the éaid
Memorandum dated 29.6.1982. The Applicani submits that she
opted fo become a Government Servant and on the basis of the
same an Qrder dated 10/12 Dec 1984 was issued declaring the
Applicant as Government Servant with effect from 24.11.1984.
The said order of 24.11.1984 was amended fo read as 6 Mar
1982 vide order dated 5.2.1986. Annexed herewith and marked
K. 7. Exhibit ‘7' are the copies of the order dated 10/12.12.1984 and

Contd. ..
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Ex 3.

h)

4.3. The applicant submits that it is therefore abundantly clear
from the aforementioned facts that the Ap_p!iqaint was appointed
by the Government of India by issuing various orders and she
was declared as a Government Servant from 1982 énd all the
terms and conditions as also the rules and regulations
applicable to the Government servant were made applicable fo
the Applicant after taking a specific option from the Applicant.
The Applicant submits that she is all along the employee of the
Government of India and her service conditions are aiso fixed

under the Governmeant Orders issued from time to time.

4.4, The Applicant submits that as could be seen from the

appointment order that the Applicant has been appointed by the
Director, Door Darshan Kendra ,Television Centre, All India
Radio {(now known as Door Darshan), Government of India and
therefore the Director, Door Darshan Kendra, Mumbai, under
Government of l.ndia, is the appointing authority of the Applicant -
as also the said authority is the recruiting authority as far as the
Applicant is concerned. Annexed herewith and marked as

Exhibit ‘8" is a copy of the recruitment rules for the posts of

Contd...
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Graphic Artists. - The Applicant submits that therefore the
Director, Door Darshan Kendra, under Government of india is
the competent recruiting as well as transferring authority of the
Applicant. The Applicant submit that shegtl along the emp!&y&e
of the Government Df' India and is uhder the control of Officers

of the Government of India.

'45. The Applicant submits that however all of a suddén an
impugned - Qrder dated 21.3.2000 has been issued by
| Respondent No.2 without any authority, jurisdiction and power
fransferring the Appiicant from Mumbai to Nagpur. The
Applicant submits that on the basis of this illegal order again the
Respondent No.3 has issued a relieving order dated 31.3.2000.
The Applicant submits that both these orders have been issued
by the Officers of .the Prasar Bharati {Broadcasting Corporation
 of India) as is evident from the said order. The applicant
submits that she is not the employee of the said Prasar Eharati
(Broadcasting Corporation of India) and therefore theée orders

are without any authority, jurisdiction and power. The Applicant

submits that her service conditions cannot be changed without

Contd...
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her consent as algo her service cannot be transferred to the

said corporation without her consent.

4.6. The Applicant submits that the Government of india has
enacted the Prasar Bharai (Broadcasting Corporation of ‘lndia)
act. The Applicant submits that this act deals with various

aspects concerning the establishment and composition of the

corporation, appointment of Chairman and |sesmght of
Governors, their functions, recruitment boards etc. The
Applicant submits that the act also provides for the transfer of
service of existing employees to corporation under Clause 11 of

the said act which is reproduced herein below:

“Transfer of Service of existing employees to corporation’”.

11.(1) Where the Central Government has ceased
“to perform any functions which under Section 12 are the
functions of the Corporation, it shall be lawful for the
Centrai@ovemment to transfer, by order with effect from
such date or dates as may he specified in the order, (o0

the corporation any of the Officers or other employees

Contd. ..
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serving in the Akashvani or Door Darshan and engaged in

the performance of those functions:

Provided that no order under this Sub-Section shall
be made in rela@ion to any Officer or other employee in |
the Akashvani or Door Darshan who has, in respect of the
proposal of the Central Government to transfer said
foicer or other employee to the Corporation, intimated
within such time as may be specified in this behalf by the
Central Government, has intention of not bec:cmi'n'g an
employee of the Corporation. Annexed herewith and
marked as Exhibit ‘9 is a copy of the%mse relevant
Extract of Clause 11 of Prasar Bhérati {Broadcasfing

Corporation of India) Act.

4.7. The Applicant therefore respectfully submits that as per
the statutory provision the Cenfral Government has to make a -
proposal fo each employee and take an option from the
employee whether or not the said empioyee wish fo become an

employee of the Corporation. The Applicant submits that in

Contd...
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case ahy emplovee do not want to become an employee of the

Corporation then the Central Government cannot issue an

order to transfer the services of that particular employee to the

Corporation. The Applicant further submits that as per the |

statutory requirement it shall be lawful for the Central

Government {0 transfer, by order and with effect from such date

-or dates as may be specified in the order, to the Corporation

any of the Officers or err{ployees serving in the Akashvani or
Door Darshan who exercised the optioﬁ or accept the proposal
of the Government to become an employee of the Corporation.
The Apﬁ!icant respectiully submits that nothing of this sort has
been done and therefore the Applicant remains a Cenfral
Government employee {ill such action is taken by the Central
Government as provided under Clause 11 of the Prasar Bharati
(Broadcastiné Corporation) Act. The Applicant therefore
submits that the Corporation has no authority, power and
jurisdiction fo fransfer the Applicant from Mumbai to Nagpur

vide the impugned order.

4.8. The Applicant further submits that the Government has

Conid. ..
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already issued orders from fime to time on the subject of
conversion of Cenfral Government departments into
autonomous body or the Corporation under which certain terms
and condifions are required to be prescribed for absorbing the
employees. Annexed herewith and marked as Exhibit 10 is
a copy of OM dated 05 Jui 1989. The Applicant submits that

1 |

thisl\:veli getlied position in faw { 1@ sefvice conditions

employees as also the employer of the employees cannot be

) CQY\SQW\ ' )
chaﬁged without |aessees of that parhcuiar empioyeé. The

H [ ko AR Cewsq—“t 2 & ‘ H &
Applicant submits that ﬁﬁw whatsoever has been taken

from the Applicant to change her employer as also to change
her service conditions. The Applicant submits that she is a
Cenfral ‘Government employee and governed by the service
conditions applicable to Central Government employees and
when she is ftransferred to the Corporation the service
conditions will certainly change as aiso the empioyer is changeg,
The Applicant submits that as per the Prasar Bharati
(Broadcasting Corporation of India) Act, the Corporation is
required to frame the regulations with regard fo the terms and

conditions of employees which has not so far been done by the

Contd ...

lgﬂi\){&%m



.
.

11
Corporation and therefore the Appﬁcant is not aware of what
are her terms and conditions when she becomes an empioyee
of the Corpbration. The Applicant submits that therefore in the
acts itself it has been made mandatory for the Government o
give an option to the employees before transferring their

services to the Corporation .

4.9. The Applicant submits that she is serving in Mumbai for

the last 28 years and she is permanently settled in Mumbai and
is due to refire from service very shortly. The Applicant submiis
that she is a lady employee having their family problems which
she has fto attend. The Applicant submits that when she has
been fransferred from Mumbai to Nagpur one has to think about
how she is going to live in the new place alone. The Appiicant
submits that it is extremely difficult for her to \ﬁ:‘aév;\'ﬂumbai and
join the new station which will entirely disrupt and fruin‘ her-
family life. The Applicant submits that this transfer will compel
the Applicant to leave the job as itis highly impossible for her to

Sor

join the new station. The Appiicant submits that her [aged 11

years is studying in Standard Vil. The Applicant further submits

Contd ...
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that her mother-in-law is of 87 years of old. The Applicant
therefore respectfully submits that she is under obligation to

look after her minor son as well as the aged mother-in-law.

4.10. The Applicant submits that she has been working in
Mumbai for the last 28 years and carrying out her her duties

with utmost satisfaction of her superiors. The Applicant submits

no useful purpose will be
éerved by'transferring her from Mumbai to Nagpur and there is
no public interest which is involved in transferring her services
vmm Mumbai to NagpQr. The Applicant submits that transferring
one Graphic Artist from Mumbai to Nagpur, it is very difficult to
understand what is the public interest which is involved in this

transfer.

4.11. The Applicant submits that the transfer is also against the
transfer policy issued by Respondents vide Memorandum dated

31.12.1892. Annexed herewith and marked as Exhibijt

11’ is a copy of

OM di.31.12.1992. The Applicant submiis that under the said policy locally

recruiied and low paid employees would normally not been

fransferred except on promotion or on receipt of written

fuve w
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request from the employee in question. The Applicant is locally
- recruited and low paid employee and her transier is neither on
promotion nor on her written request. The Applicant submit that

therefore also the transfer is bad.

412 The Applicant submite that the transfer order issued and

she has been relieved without giving any breathing time czf to
make a representation againét the said order. The Applicant
submits that having left with no other alternative she is

approaching this Hon'ble Tribunal for justice.

5.  Grounds for Relief with Legal Provisions. The Applicant is

challenging the action of the Respondents on the following amongst

other grounds which are without prejudice to one another.

5.1. The App!iéant submits that the impugned orders are bad

in law in as much as the same having been issued by the
competent authority. The Applicant submits that the Director,
Door Darshan, Mumbai, under the Government of India, is the

(

competent recruiting authority, appointing authority and aiso the

Contd...

Lueege



‘“

14

transferring authority. The Applicant submits that however, the
transfer order is issued by Respondent No.2 and the relieving
order is issued by Respondent No.3 who have no powers,
authority and jurisdiction to issue these orders and therefore the

impugned orders are required to be quash and set aside.

5.2. The Applicant submits that she is an esﬁplcyee of Central

Government and not the employee of Prasar Bharali
(Broadcasting Corporation of India) and therefore only the
Competent officers of the Cenfral Government can issue any
order transferring the Applicant from one place fo another |
p!ace.. The Applicant submits that however, her transfer order
and relieving order have been issued by the Corporation who is
not the employer of the Applicant and therefore the impugned
orders issued by the Prasar Bharati ( Bmadcastihg Corporation
of India) are bad in law and is required fo be quash and set

aside.

5.3. The Applicant submits that as per the provisions of the

Contd. ..



el

15
Prasar Bharafi (Broadcasting Corporation of India) Act the
Central Government must make a prepgsa! and must give an
option to the employees to become an employee of the
Corporation. As per the pravisions‘ef the act if employee given
an option fo become an employee of the éerperation then the
government must issue an order to that effect then that
employee will become an employee of the Corporation. The
Applicant submits that however, if an employee do not want to
become an employee of the Corporation then fhe government
cannot bass an order transferring their services to that
particular employee to the Corporation. The Applicant submiis
that she has not yet given any opfion to become an employee
of the corporation and therefore she is not an employee of the
Corporation. The Applicant submits therefore the impugned
orders issued by the Corporation are bad in law and are

required to be quash and set aside.

5.4. The Applicant submits that as per the fransfer poiicy
locally recruited staff and low paid employees should not be

fransferred except on promotion or on written request from the

Contd...
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employee. The Applicant submits that neither she has been

promoted nor given a written request for such a fransfer. The
Applicant submits that therefore, the impugned orders are bad

in law and required to be quash and set aside.

5.5. The Applicant submits that the transfer has beeﬁ made

without any norms or guidelines. The Applicant submits that the
Respondents have resorted fo pick and choose policy and the
Applicant has been transferred arbitrarily, at the whims and
fancies of the Respondents. The Applicant submits that the
transfer is in a colourable exercise of the powers of the
Respondents and therefore the same is bad in law and is

required to be quash and set aside.

5.6. The Applicant submits that she is a lady employee and
has been fransferred to far off place disturbing her entire family

life. TheAppligant submit that the Respondent must consider
the case of the Applicant on a different fooling other than the

one applicable to the male employees. The Applicant submit

Contd. ..

Aoy



17

that therefore the transfer is totally non application of mind and

therefore the same is required to be quash and set aside.
6. Detfails of remedies exhausted.  The Applicant declares that
she has availed of all the remedies available under the relevant

service rules efc.

7. Matters Previously filed or pending with any other Court. The

Applicant further declares that she had not previously filed any
application, writ petition or suit regarding the matter in respect of
which this application has been made before any court or any other
authority or any other Bench of the Tribunal nor any application, Writ

Petition or Suitis pending in any of them.

8. Relief Sought In view of the facts mentioned hereinabove, the

Applicant pray for the following refiefs:

‘(a) This Hon'ble Tribunal will be graciously pleased fo call for
the records pertaining to issuance of the impugned orders

dated 21.3.2000 and 31.3.2000 and after going through the

Contd. ..
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legality of the same quash and set aside the same in 80 far as it

cenéem the Applicant.

(b) This Hon'ble Tribunal will be graciously pleased fo pass
such other and further orders as deemed fit in the facts and

- circumstances of the case.

(¢} That the cost of this application be awarded to the
Applicant.
9. Interim Order, if any, praved for: Pending final decision of the
application, the applicant seeks the following remedies:
Y - (@) This Hon'ble Tribunal Will be graciously pleased to stay the

operation of the impugned orders dated 21.3.2000 and
31.3.2000 in so far as it concern the Applicant till the final

disposal of this Original Application.

(b) This Hon'ble Tribunal will be graciously pleased fo direct the

Contd. ..
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(¢) This Hon'bie Tribunal will be graciously pleased

19

Respondents to allow the Applicant to continue in Mumbai fill

the matter is finally heard and decided.

[

1o pass
such and further interim order as deemed fit in the facls and

circumstances of the case.

In the event of Application sent by Registered Post. The

Application is filed through the Applicant's Advocate.

Particulars of Bank Draft/Postal Order filed in respect of the

Application Fee.

1.P.O No . 14 O)D/foég

Date : 2 2. 24FD

Amount - 4D / _—
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VERIFICATION
'L the Applicant, abovenamed, do hereby verify that the
- contents of paragraphs 1 to 7 are true to my personal knowledge and |

belief. The legal submissions are stated to be frue as per the advice

of the Counsel and that | have not suppressed any material facts.

o

Applicant

Place. Mumbai

Dated€ Apr 2000

Advocate jor Applicant.



