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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION.

WRIT PETITION NO. 1652 OF 2001

B.G. khalkar
P.N. Tile
J.N. Sharma
S.P.Zankar
K..R. Dahale.

I NYEER
.-~

Petitioners.

Qm\o

«».. Respondents.

versus

1. Fukund Pundlik Rasal )
2. Yogesh Sudhalkar Jadhav )
J. Union of India )
4. The General Manager, )
India Security Press, Nashik )
The Administrative Ufficer )

India Security Press, Nashik. }

8

ALONGWITH
WRIT PETITION NO. 2941 OF 2001 ' -

1. Sunil Prabhakar Chavan

2. Hiraman kKisan Aher ceoeaa Petititioners
versus
1. Mukund Pundlik Rasal & ors. .- Respondents

Shri P.N. Joshi for the petitioner in W.P.No.ld32/81.

Mrs. Nirmala Manqnan1 faor the petitioner in W.P.2941/61

Shri M.5.kKarnik for Respondent no.l in W.P.1622/d1. -
Shri Sureshkumar with D.A.Debuye for hespcndent - Union ‘
of India in both the petitions. '

CORAM ; V.G.PALGHIKAR &
SMT. NISHITA MHATRE, JJ.

DATED; 16TH FEBRUARY 2085.

ORAL JUDGMENT ;3 (Per Palshikary J.)

Theze two petitions involve identical facts and

b

raiged identital question of law for adjudication.

- Theyy therefore, are decided by this common crder. .
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. The Government of India which owns fhe security

M

Press at Nashik desired certain recruitment and

therefore Administrative Officer of Security Press.
Nashik. |issyed advertisement on 8th May 1999. inviting
applications for several posts available: for

recruitment in the Press. One such item of recruitment @

was to the posts of S Fireman Grade-1 and 5 Posts were
advertised to be filled in. The present petitioners,
the oribinal applicants in the Uriginal Application

before the Central Administrative Tribunal, were

¢

amongst the aspirants, who claimed and therefore,

applied  far recruitment to those five posts of Fireman
Grade-1I. The selection process was completed ag

contemplated by law and select list was prepared.

3. gactually the Security Press appOinted 12 persons ™
though the advertised number of vacancy was S.
ostensibly for the reason that such  recruitment Twasg
urgently needed. There was advertisement inviting
applications for five posts, but factually recruitment
was af 12 posts, thus recruitment of peréons to 7 posts

was without any advertisement whatever. This action of

the respondentq was therefore challenged before Central

.Administwafiye Tribunal by the persons who were in the -

.select 11st but were down below, ciaiming that because



the number of posts were only five, they_had prepared
themselves in a particular manner in the selection
process. Had all the posts ( 12 in number) being

advertised, several “other persons apart from the

'

original applicants, would have applied for selection

or would have offered themselves for selection Specfrum
for the selection being wider for 12 posts. According
to the original applicants, therefore, this action of
the respondent Security Press, was in violation of the

provisions of Article 16 of the Constitution and was

therefore liable ¢to be struck down. It was also the

contention of the original applicants that it amounts

to denial of equality of opportunity in the matter of

public employment not only to the petitioners but also

to thoses; who did not apply looking to the number of

poéts available and therefore the petitioners had the

locus standfito challenge the action of.the respondent

ac violation of Article 16 of the Constitution.

4. This application was resisted before the Tribunal
by the present ., respondents. The contention of the
respondent then before the” Tribunal was that the

appointment was made due to exigencies of work, Fireman

Grade—1 were urgently required and therefore recourse

Qas taken, to already prepared select list. A polic&

decision was taken to make the recruitment immediately
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and therefore No advertisement was ‘issued. The

the action was obviously violation of Article 14 of the -

- Conlstitution and was therefore lxable to be struck

down, which accordingly struck it down. The present

petxtxoners challenge that action of the Tribunal, ‘

5. It is the contention of the petitioners in these

petitions that the Tribunal exceeded jts Jurisdictign_

in settxng aside their appointments on the finding of

tecqn1cal breach of Article 16 of the Constitutiaon.

According to the petitioners, the deviation of the

mandate of the Article 16 was permissible in the facts

/
and circumstances-af this case. There was fire in the

security press and the subsequent enquiry revealed into.
igedequacy of Fireman éﬁade—l and therefore recourse
was taken of these appointment and the violation of
Article 16 is therefore technical and was liahle to be
conddhed and ought to have been condaned by the

Tribunal. Direction is claimed from this court to

correct that error, s«

— .

6. Shri P N. Josh1 the learned counsel on behalf of the

pet1t1oners, tooP us throuoh various Judgments of the

Supreme Court of India to contend that minor deviation

from 'the rule. of equality under Article 16 can be
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permitted in exceptional circumstances. The contention
further is that the circumstances of fire in the
security press and inadequacy of Fire personel was one
such situation where deviation oﬁght toAbe permitted.
This submission was stoutly opposed by the learned
.counsel Mr. Karnik on behalf of the appligants in the
Original Application. The submission of Mr. Karnik
stated in nutshell is that there can be no infraction
of Article 16. It is the fundamental right of the
citizens and if this exception as canvassed on behalf
of the petitioner is accepted,y it may become a tool in
the hands of employing, authorities to crate
circumstances so as to fit in this exception and make
regular appointments in the face of Article 16 of the
Constitution. According to the learned counsel, éll
the authorities of the Supreme Court of India relied
upon Qy Shri P.N.Joshi do protect and re—iterate the
basic principle of law that there can be no violation
of Article 16 and pointéd out that the protectioné_ in
some cases were granted by the Supreme Court of India
to do complete justice. Analogous power according to
the counsel is not available undér Article 226. Apart

from that we will have to consider these submissions in
rd

light of the fact that laying down such law in the

State of Maharashtra, making it permissible_ to carve

out the exception to :Article 14, would have-- far

i
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reachiqg etfect. We therefore Propose - tp consider

these submissions in depth.

Public  sector and made jtg fundamental right in the

citizen of India, looking to tﬁe paucity of employment

then available, After 54 vears of the Canstitution.

and itsg working the position has worsened in many

respects. Unemployment is increasing and getting of
employment ijg becoming ‘difficult in many fields.
- Unemployment has acquired vast proportions, equally
pawerful, therefare is tAe Need of emplo&ment. It was
with this intention that Article 16 mandated that the

State shall maintain equality of opportunity in the

matter of employment in the State. The article is

therefgre liable to be implemented with more rigour _

than what ¢ required in the vear 195¢ and for that

matter in the first decade of the Constitution.

8. In our opinion, the right to equality asg disclosed

4
.

in our prgémbieL is the basic structure of the-

constitution, promises equality of Status and of

ppportunity: . This equality of Statug and opporthnity

is more ‘clearily werded in'Ahtic%es—14-and 16 of the

Constitution, Article 14 reads thus.
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“14, Equality before law = The State shall
not deny to any person equality before the
law or the equal protection of the 1laws
within the territory of India." :

Article 16 pertains to employment and reads thus:

“16. Equality of opportunity in msatters ot
public employment -

(1) There shall be equality of opportunity

for all citizens in matters relating to
" employment or appointment to any office under

the State. - .

(£) No citizen shall, on grounds only of
religion, race, caste, sexy descent, place of
birth, residence or any of them, be
ineligible for, or discriminated against in
respect ofy, any employment or office under
the State. ¢

(37 Nothing in this article shall prevent
Parliament from making any law prescribing,
in regasrd to s class or classes of
employment or appointment to an office udner
the Government of, ar any local or other
authority within, a State or Union territory,
any requirement as to residence within that
® Stati or Union territory prier to such
- employment or appointment.

-—

(4) Nothing in this article shall prevent the
State from making any provision for
thereservation of appoiniments or posts in
favaur of any backward class of citizens
which, in the opinion of the State, is not
adequately represented in the services under

the State.

- {4-A) Nathing in this article shall prevent
the State from making anyprovision for
reservation in matters of promotion to &any
class or- classes of Fosts 1in the services
under the State in tavour of the Scheduled

- Castes and the Scheduled Tribes which, in the
opinion of the State, are not adequately’
represented inthe services uncer the State.

(4-K) Nothing in this article shald prevent
the State from considering any ’gpfjlled
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vacancies or a year which are reserved for
being filled up In that yeaqr In accordsnce
with any provision for reservation made under
clause (4) or clause (44) ss 3 separate class
of vacancies to he fille dup in ény suceeding
veagr or years and such class of vacancies
_ shall pot be considered together with thé
‘vacancies af the yesr In which they are being
filled wup for determinjng the ceiling of
Fifty per cent, reservation on total number
ef vacancies of that yesr, - o

{5~ Nathing in this article shall affect the
cperatian of .any law which provides that the
Incumbent of an office in connection with the
affairs oaf any religious ar dencominational
Inistitution or any member of the Qoverning
body  thereof shalkl be s person Frofessing &
pasrticular religion or beloinging to 2z
particular denomination. "

will be. seen from the frahewg;k of the

Constitution that the Clauses mentioned in the preamble

of the Constitution are made..elaborate in Articles,@}4

and lé

o7 the Constitution and all that forms basic .

structure " of ~our Constitution and therefore as 1aig

down

by

the Supreme Court of India in several uf ite

Jjudgments, this- basic structure ig inviolate and it

be whittled down. It will pe seen that in

cannot
effect Article 16 itself is an exception to Article 14
for assertion axu{permim> m%king of law for the

upliftment of downe. All amendments of this Article 16

were intended to clarityv or amplify the basic intention

of the

status

making

Constitution namely aranting of equality g¢of

and  oppogrtunity. Then provision jis made fqr

bf-sbecial laws'fgr upliftment of claségs which
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would not have been possible otherwise. Such special

laws are necessary for the people of backward clagsses

because then they can enjoy the better fruits of
equality by first becoming qual to the others aftter
enjoyiqg the protectiod aqranted by thg exception
mentioned in Article 16. Each amendment ié therefore

intended * to first make all citizens of India equal and

then it is mandatedj 4here shall be equality of status

and oppportunity. In our opinion therefore these

e
exthetions re ardin reservations will have to be
Q Q9

construed strictly as has been done by the Supreme

€

Court of India in several cases.

—

16. 1t picovides therefore that there shall be equality
of opportunity in tw¥e matter relating to employment or

appointment to any office under the State and then it
proceeds to carve out the exceptions for which the

equality- clause may be ignored. These exzceptions have
been cafved out after great amount of thinking and 1in
all great wisdom of the members of the Constituent
Assembly..’ These exceptions protect certain  backward
classes of society.e." It protects women and children,lit
protects persons belonging to Scheduled Caste énd’

- Scheduled Tribes. It will be obvious froﬁ these

exceptions that had they not been incorporated in

Article 16 even doing of what is obviouSly necessar&v
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16, By Clearly defining the exceptions to‘_ﬁhe .

N

geﬁerality of clause7(i), fréﬁers of the Constiéution
of India have Clearly indicated that oni1y these, ang no
other exceptions can make inroagd Gn the right of t‘!
quaLity given by-ﬁrticle 16. "we have to coﬁsider the
sub&ission of Shri Joshi‘in this background and the
neea of observing this equality jn the pPresent

Circumstances where unemployment jg Qalore,

3

11.; The Supreme Court of India _while 1nterpret1nq
Artiﬁles 14  and 14 in its various shades and colours
has %always laid emphasis on the fact fhat :auality
clau%e cannot be touched except in rare cases Covered
by the exceptions of Article—1g. Article 14 has been
1nt;;preted very- liberally for protection of the
equafity clauses contained thereijn., Now even éxecutive
actions ar administratiyg actions, if  they are
pervérse, arbitrary, can be interfered with in writ
Jurisdiction by the_tSuprem; Court othndia 5;' this
Lourt: to protect the Quarantee given by Artiqle 14/
The éxtent to which. interference 1s  found - to he
Permissible by this court and the Supreme Court of

‘India | i for protect1on of Artxcles 14 and 16 has widened

:ub=tantlally in - 2the last two decades. The reason is
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obvious. It was to protectvthe equality in the matter
of employment, equality in the matter of treatment
equalit? in the matter of protection of laws. It is
therefore, difficult for us to accept the contentions
of Mr. Joshi that the exception is liable to be made
in’ the present case looking to the contingency or
éxigency in which the appointments were maqe.

12, Before we proceed to analyse the fggal situation
and the «case law, we would like to -fofmulate the
question or the exact submission made on behalf of the
petifionePS;, According to the learned counsel the

mandate of equalit§ of opportunity in the matter of

—

- employment can bare, exceptions in addition to what has

been <stated in clauses 2 to S.Wand the exceptions need
not be always in the form of statutory exceptions and

even policy decision to that effect may suffice in a

given situation. We have to see if such carving out of

that exceptions ig permissible in our constitution.

13 We will now examine the submissions of Shri Joshi

- -

in light of the observations made by the Supreme Court

\

of 1India in various Judgments on which reliance was

placed by him.

14. In the case of Hoshiar Singh Vs. State of Haryana
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;
and‘ others reported in 1993 Supp (4) s.c.cC. page 377
the ?upreme Court has held fhat selection of candidates
in éxcess'of the numbér req@isitioned is illegal. In
that1 case advertisement was for 8 posts. However 18
persénssuwereﬁ appointed,vc‘There,the "selections ' ‘were’
quashed as violative of Article 16, but permission_was

granted to the candidates selected in excess to appear

for the fresh list. This judgment therefore confirms

our bglief that Article 16 cannot be violated.

15. fhg-next Judgment is in the case of Etate of Bihar
and another Vs. Madan Mohan Singh and others reported
in 1994 Supp (3) S.C.C. page 308. In this case th;
State of Bihar wanted to recruit 32 Additional District
and Sessions Judges. The selection process was

completed and then Patna High Court held in its Full

| . . .
Court Meeting that any further vacancy withih‘gne year

against direct recruitment quota would be filled up

from merit list already prepared in issugnce ot the
advertisement dated 29-9-1989. The Suprgme Court held
that such Resolution as invalid. 1t will thus be seen
that even an gttempt to carry forward the selection Tor

Tuture wvacancy was struck down by the Supreme Court of

India as it deprived others who an occurence of such

vacancy | would have - claimed consideration for

appoiptment. It also tharefore re-iterated the legal
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position that Article 1é is inviolable.

16. Similar 1is the decision in the case of 6Gujarat
State Dy. Executive Engineers’ Association Vs. State

of Gujarat and others reported in 1994 Supp (2) S.C.C.

page 591. In the case of Ashok Kumar & others Vs. The

Chairman, Eanking Service Recruitment Board % others

this position is restgted. It is observed that.it is &
fundamental right of every citizen to claim
consideration for appointment to a post under the State
vacant posts arising or expected to arise should be

notified inviting 'apalication' from all eligible

candidates to be considered for their selection.

——

Therefore recruitment of the candidates in excess of

notified wvacancies is violative of Articles 14 and 16

of the Constitution.

17. This position is further re-iterated iinn the case

of Prem Singg qu others Vs. Haryana State Electricity

Board and others reported in Supreme Court Services Law

Judgments 1996. In that case advertisement was Tor 62

I

the anticipated vacancies of 23 but

A -—

posts including

.

appointments were made for 1387 posts  and -held

appointments in excess of 87 posts was therefore

invalid. Then the Supreme Court has observed that the

court while exercising its extraordinary Jjurisdiction
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cannot ,mould relief in such a manner as to strike a
justv balance between the interest of fhe State :and the
interest of persons seeking public employment. In the
facés and circumstances of that case vit was thgqmzv
observed ’tﬁat'howevéf.iﬁlggéégtiéﬁaf gif&dégtances or |
In an emergent situation the State may by taking policy
decision deviate from the w.?.dve-r‘ti'sement; and makt\. -
appoiqtments on posts falling vacant. Heavy reliance
was placed on the observatioﬁs of thié court to contend
that"requirement of more Firemen was an emergent
situ;tion and therefore the Administrative heads of the
Security Press at N;shik can take policy decisio; of’
recruiting more than advertised number. Ia our
opinion, this submission is unacceptable in the preéent
case for the reason that such Fprocedure uwas held

B o

permissible in exceptional and emergent cases. [t was

obseryed that _the decision mustmbe of the State for

appointment of posts faliing vacant. In the present
case, nhmbgr of posts falling- vacant was already
advertised and tor the purposes of making additional
Pecruitment, posts in higher grade were converted into
lower grade and then filled up, which even the Supreme

Court dicta does not permit.

18. Firom the .akove casesy it will be 'seen theretore

that the recruitment in addition to posts advertised is’
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always held invalid by the Supreme Court of India as
violative of Article ib of the Constitution. In  few
cases where detailed reasons were given for holding
that appoiﬁtments so made in excess need not be
disturbed in that particular.cases, is not a ratio. of
any of those judgments.  The petitioners theretare
cannot be claimed that they are entitled to ge
continued in service because more than five vears haQe
passed since their recruitment. They were not at
fault. But as abserved by the Supreme Court of India
in the above quoted judgments holding that relief in
such circumstances, is'not‘possiple as protection of
the fundamental right is required to be seen most
intgﬁtly and seriously than temporary needs of the
State. There 1is no adequate material in the present
case to warrant such deviation. There is no policy

cecision by the Bovernemnt of India 'ﬁermitting " such

deviation. -

12, That takes us to consider the other aspect ot the
case as  to whether the mandate of equality can bare
exception in addition to what has been stated 1in

clauses 2 tao 4§, without there being appropriate

amendment to the clausecs. We have to read this mandate

of eguality in"its préper perspective in the present

day situation: Unemplovment in the countrv is rising
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| .
- in geom?tric Proportion but the Jobs available under
‘ |
the State are not increasing in the same proportion,

1

with  the iresult there ig tremendous addition to the
‘ .
unemployme?t every vear. This being the basic scenario

to hold tAat employing adthority or the State can make

other echptions to Article 146, such as the Government ‘i"

|
policy:’ decksion to meet the. emergent situation -or
|

urgent admrnistrative necessity to fil} up certain

vacancies +nder the State, would leadﬁidisastrous

conseqdence§. The State Mmay not do so but other

facilities under the §tate as tontemplafed by Article

: |
12 of  the Constitution may well use its latitude to

make irregular appointment to the favoured ones by

creating situation in which administrative exigency or
|

!

e

government |olicy could be spelt out and executed.. It

R}

would becom‘e 2 tool in the tands of other ‘

instrumemtali#ies to conveniently ignore the requinred

ctonsideration .

exception b+ policy decision and taking into
|
| the growth of ather instrumentalities of

the - Staté«iHWthe third worile today, it would therefore
be Zreating permissible wav to flout the mandate of

Article 164, That never was the.concept of equaiity in

the minds of the framérs’bf the Constitution. in our

[ , ~ -

2 Opinion,  the mandate of hrticleaié'cﬁnnot countenance
| - N

, : . | :
any further inircads except those. which the parliament
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in i1ts wisdom has chowsen to do. We therefore are

~unable to accept the submission of Shrj Joshi.

2@. wg. havg alreaqy noted above, that the posts

advertised were S and personsg recruited were 12 ang it

is not 2 case where the eéxception can bpe permitted

= because 1t is not a questxon of one or two Posts, but
< the appointments made is_double the number of posts
advertised and hence violation of Article 14 of the
Constitution is substantial in nature. In our opinion,

the impugned order Passed by the Trxbunal is legal,

constitutional importance is involved, and in  gur

o
" | ‘
. opinion there 1S no error in our order. Hence request

is rejected.

. In the result  the petition faiilsg ~and it g

)l
-

b

dismissed. The interim order if any is vacated,

(TRULE CT 2

. - : ’ - "'
. : o . - As~istent R-cisirar |

. "Gigh Coart. * . pellate Sids (
N ' - : Bombav. % o0

4
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 BEFORE THE DEN%RAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH MUMBAIL
CONTEMFT. PETITION NO. Qg OF 2001.
IN
DﬁIGINAL AFFLICATION NO. 299 OF 2000.
SHRI.MUKUND PUNDLIK RASAL. - PETITIONER
(ORG. APPLICANT NO.1)
/s
1. 8HRI. V.K.JAIN
The\General Manager,
A ' India éecurity Fress,

Nashik Road.

2. SHRI..S.\/. DESHFANDE.

The Administraﬁive Officer,

IndiaJ8@curity Fress,

Nashik Road. [ORG.RESFONDENT NO.2 & 3]

And Real Contemnors.

HUMBLE FETITION OF THE
FETITIONER ABOVE NAMED

MOST RESFECTFULLY SHEWETH

1. The petitioner state that he is the original
applicant No.1, who filed the a%aresaid application
before this Hon' ble Tribunal challenging the illégal
and arbitrary appointment made by the official respon;

dents to respondent No. 4 to 10 to the pmst of Fireman

X @




¢

pr-F-J

GBrade -1.

2. The petitioner state that the aforesaid
Original application came fore hearing before this

Hon ble Tribumal on 64.12.2000 and this Hon’ble Tribunal
was pleased to guash and set aside the appointments of

Respondent Mo. 4 to 10.

. The petitioner state that a copy of the
judament and order of this Hon'ble Tribunal was

immediately served on the official respondents.

‘A copy of the judgment and order dated 6.12.2000 is

hereto annexed and marked as Exhibit.P*l.
4. The petitioner states that respondents have
not taken any initiative action of whatsoever for

honoring the judgment of This Hon’ble Tribunal.

3. The petitioner state that respondents wilil-
fully and deliberately disobeyed the order of this

v il _
Hon'ble Tribunal dated 6.12.2000 and shown utter disre-

gard to the judgment of this Hon’ ble Tribunal and

committed the contempt of This Hon ble Tribunal. The

' petitioners further state that the action of respondent

5

No.2 & 3 in not obeving the orders of this Hon'ble o

.

Tribunal amount to clear contempt of the.Hon’ble Trib-

unal and deserves to be tried and punished under the

Pt



Contempt of Courts Act 1971.

b The petitioner, therefore, pravs that:-

A This Hon ' ble Tribunal be pleased to hold
and declare that respondents had committed willful and

deliberate contempt of This Hon'ble Tribunal.

B). This Hon 'hle Tribhunal be pleased to call for
entire records of the cases of Applicant and take
appropriate action under the FProvisions of Contempts of
Courts Act of 1971 and respondent NQ.Z, and jg be

punished accordingly.

C. This Hon'ble be pleased to pass any appro-
priate order as this Horn’ ble Tribunal may deem fit and
proper in the facts and circumstances of the case of

the petitioner.

AND FOR THIS ACT OF KINDNESS PETITIéNER AS IS

DUTY BOUND EVER FRAY.

(Shri.Makund Fundlik Rasal)

petitioner/Original applicant No.l

876, KARKERA

ADVOCATE FOR THE FETITIONER.

i

s



VERIFICATION

ot dastt asom stem rpES Tentn Hade Sedes 40000 VbR peein den Sraln JHECE SOSrS DEIS et 000 P 000 SamS Grid e

I, MUEUND FUNDLIK RASAL, petitioner/0Original
Applicant No.l, do hereby staté that whatever stated in
the aforesaid paragraphs are true to my personal knowl-—

edge and belief and I have not suppressed an? material

facts .

Solemnly affirmed at Mumbai.

Dated this 12.Feb. 2001.

§{§£i::::;/// vBeforevme

8.8. KARKERA

!"’- <

DEFONENT

ADVOCATE FOR THE FETITIONER “

f
i
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