s

”
P
i
R
P
A
wr

CENTRAL ADMINISTRATIVE

MUMBAT BENCH -

C.P.No§.68/2002 and 69/2002
in
0.5 . Nos.642/2000 and 643/2000.

Friday, this the i1st Day of November,

Coram :

TRIBUNAYL

2002.

Hon'ble Shri Justice Birendra Dikshit, Vice

Chairman

Hon’ble Smt.Shanta Shastry, Membar (A).

Vilas Shivram Mahapadi,
Inspector of Central Excise,
Mumbai II Commissionerate,
Piramal Chambers, 9th Floor,
Jilibhoy Lane, Lalbaug,
Mumbai - 12 and residing at
12, Parag Coop, Hsg. Society,

Abhijit Roy, :
Inspector of Central Excise,

- Mumbai VII Commissionerate,

1st Floor, CGO Complex, CBD,

Navi Mumbai-400 614 and residing
at B-2, Manik Co-op. Hsg. Socisty,
Sector 16-A, Vashi,

Navi Mumbai - 400 703.

—

By Advocate Shri G.K. Masand )

;.

Yersus

1. Union of India, through the
Secretary to the Government of
India, Ministry of Finance,
Department of Revenue,

New Delhi.

o)

Commissioner of Central Excise,
Mumbai II, Piramal Chambers,
ath Floor, Jijibhoy Lane,
Ltalbaug, Mumbai - 400 012,

AND

1. &. Narayan, working as

Revenue 3ecretary,
Ministry of Finance,
Deptt. of Revenue,
North Rlock, New Delhi.

.Re
OA

Applicant in
QA. 643/2000

spondants in
B42/2000,



A i ‘ S ;
a-iﬂbh131f Bhattacharya, working as |
ﬁmﬂ'3===1-3n=r of Central Evsise ! ‘
fumbai II, Piram a1 Chambers, l
c”'h Floor, Jijibhoy Lane, |
Lalbaug, Mumbai - 400 01¢. Contémnors in
DA 842/2000 .
1. Union of Ihd'la throunh the e
T TSedretaryto.the . Govnrnmen* of ‘ : '
Tnd1a Ministry of Finance,
nepartmnnf of Revenue, S
New Delhi, - R '
; 2. ommwsn1onar of Pen*ra?iExcise,
Mumbai III, 4th Floor, P
Nav Prabhat Chambers, - _ i
Dadar (W), Mumbai - 400 028. T g
e AND )
L A o o
o5, Narayah wnrk1ng ae :
Revenue oecretary,
Ministry of Finahce,
Deptt. of ”awenun O
“North Block, New De1hi. : N
2. V.P. Singh, working as -
Commissionar of Central Excise, .
‘Mumbai 177, Piramal Chambers,
4th Floor, Nav Prabhat Chambers, |
Dadar (W), Mumbai-4n002s. .. Contemnore in
- - os! sa3/2000.
K
{ By Advocate Shri M.I. Sethna -
assisted by Shri V.D. vadhavkar ). '
Crder on Contempt Petition
, [ Per : lustice Birendra Dikshit, Vice chhirman }
Shri &.K Masand,  Advocats  appearing far
applicants. states .that High Court has grantsd stay
: |
aréihst operation of Order in question. As the opsration
of judgment stand staved, we are of opinion that no
[
proceadings can 4o on Q1mu1taheou 1y unds contempt
petition for wilful .discbedience of the oarder Under
aforesaid  circumstances, the 3t 18 l1ssusd Ts digcharged
and Contempt De*1*1nn is dismissed Mo costs



...\1\ . CENTRAL ADMINISTRATIVE TRIBUNAL
-

MUMBAI BENCH, MUMPAT

?1323
0A.NOs.606/2000, 606/2000, 607/2000, 610/2000,
643/2000, 642/2000, 611/2000, 649/2000. 3

Dated this s doy the 3vAday of April, 2003.

CORAM : Hon'ble Shri A.V.Haridasan, Vice Chairman (J)

Hon'ble Shri S.K.Hajra, Member (A)

i . L. 0A.NO.606/2000
1 ______________ .

A.D.Kambli,
. Asstt, Commissioner of Central
4 Excise, Pune-IT, Commissionerate
ICE House, Sasoon Road, Pune.

+sApplicant
By Advocate Shri V.S.Masurkar

vs.

- 1. Union of India
through Secretary, ,
Ministry of Finance,
Deptt., of Revenue, -
North Block, New Delhi.

2. Collector of Central Excise
Pune II Commissionerate,
ICE House, Sasoon Road, Pune.

3. Chairman, Union Public Service
Commission, Dholpur House,
New Delhi. ’

Y. 4. Central Board of Excise and _
" Customs, North Block, New Delhi. +++ Respondents
By Advocate Shri M.I.Sethna

along with Shri V.D.Vadhavkar

- 2. O0A.NO.606/2000

-t =t -

C.M.Amrute,

Ex.,Inspector of Central Excise,
Belapur - 1 Division, €GO Complex,

5th Floor, Konkan Bhavan, Navi Mumbai.

By ‘Advocate Shri V.S.Masurkar

s« JApplicant

vs.



I. Union of India
through Secretary,
Ministry of Finance, . ,
Deptt. of Excise & Customs {ADV}, o
Jeep Deep Building 10, ‘
Parliament Street, New Delhi.

o, (ollector of Central Excise '
Mumbai VI Commissionerate,

Nav Prabhan Chamber, IVth Floor,
Ramble Road, Mumbai.

3. Chairman, Unioh Public Service
Commission, Dholpur House,
New Delhi.

4. Central-Board of Excise and \ .
customs, North Block, New Delhi. - Rqspondents

By Advocate Shri M.I.Sethna
along with Shri Vv.D.Vadhavkar |

1. OA.NO.607/2000 : , : . $

B.N,Bhangare, : A .
Superintendent, 0/0 Dy.Commissioner
of Central Excise, Bhoisar Division, -
Mumbai III Commissionerate, Mumbai. ;. Applicant

‘By Advocate Shri V.S.Masufkar
vs.

i. Union of India

through Secretary,

Ministry of Finance, :

Dept. of Revenue, North Block,
New Delhi.

2. Collector of Central Excise ‘ \
Mumbai IIT Commissionerate, ' ‘ \
Nav Prabhat Chamber, 4th Floor,

Ranade Road, Dadar, Mumbai. : , . ¢
3, Chairman, Union Public Service

Commission, Dholpur House, . ~

New Delhi. )

4, Chairﬁan, Central Board of Excise :
and Customs, North Block, New Delhi. ..,Respondents

By Advocate Shri M.I.Sethna
-along with Shri V.D.Vadhavkar

3. OA.NO.610/2000

—— o ——— N

&, M.Hiremath, '
Retd. Supdt., of Central Excise
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Bombay III Commissionerate.
Dadar, New Prabhat Chanmber,
D'Silva High School, Mumbaij.
By Advocate Shri V.S.Masurkaf

vs. .

"l. Union of India

through Secretary,

Ministry of Finance, '
Dept. of Revenue, North Block,
New Delhi.

2, Collector of Central Excige
Mumbai III Commissionerate,
Nav Prabhat Chamber, 4th Floor,
Ranade Road, Dadar, - Mumbai .

3. Chairman, Union Public Service

Commission, Dholpur House,
New Delhi.

4, Chairhén. Central Board of Excise
and Customs, North Block, New Delhi.

By Advocate Shri M.I.Sethna

" along with Shri V.D.Vadhavkar

5. OA.NO.643/2000

el e S

Abhijit Roy,

Inspector of Central Excise,

A-T, Commissionerate, 1gt Floor,

CGO Complex, Navi Mumbai, v« Applicant

By Advocate Shri G.K.Masand

¥Ss.

1. Union of India

through the Secretary,
Ministry of Finance,

Deptt. of Revenue, New Delhi.

2.. Commissioner of Central
Excise, Mumbai IIT.

" By Advocate Shri M.I.Sethna

along with Shri V.D.Vadhavkar

6. OA.NO.642/2000

T S e e e A ——rn —

Vilas Shivram Mahapadi, =

" Ingpector of Central Excise,

% N

L

. ‘)
...Abﬁlicant

.. .Respondenta

++.Respondents

4



Mumbai II Commissionerate,
Piramal Chambers, 9th Floor,
Jijibhoy Lane, Lalbaug, Mumpai.

By Advocate Shri G.K.Masand
vs,

. Union .of India

through the Secretary,
Ministry of Finance, ,
Deptt. of Revenue, New Delhi.

2., Commissioner of Central

Excise, Mumbai II, Piramal Chambers,

9th Floor, Jijibhoy Lane, Lalbaug,
Mumbai. ...Respondents

By Advocate Shri M.I.Sethna
along with Shri V.D.Vadhavkar

7. OA.NC.611/2000

N.M: Mulla,

Retd, Supdt., of Central

Excise, Mumbai ITI Comm1551onerate,
Dadar, Nav Prabhat Chamber,

D'Silva High School,

Mumbai. ...Applicant

By‘Advocate Shri V.S.Masurkar
vs.

1, Union of India

through the Secretary,

Ministry of Finance, .

Deptt. of Revenue. New Delhl.

2. Collector of Central Exclse '
Mumbai III Comm1551onerate, ,
Nav Prabhat Chamber, 4th Floor,
Ranade Road, Dadar, Mumbai.

3, Chairman, Union Public Service
Commission, Dholpur House,
New Delhi. '

4. Chairmah. Central Board of Excise

and Customs, North Block, New Delhi.
.By Advocate Shri M.I,Sethna
along with Shri V.D.Vadhavkar

++Applicant

L

.+ .Respondents

i
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8. O0A.NO.649/2000

A2 -
§.V.Nair
{Group C)}, Ex.Inspector of ’ .
Central Excise, Mumbai VIT : . ¢
Commissionerate, Mumbaij. + v Applicant

By Advocate Shri S.N.Pillai

vs.

1

1. Union of India

through the Secretary,

Miniatry of Finance,

Department of Revenue,

North Block, New Delhi,

2. The Commissioner of Central Excise,
Mumbai VII Commissionerate,

CGO Complex, CBD, Belapur,

Havi Mumbai. ...,Respondents

By Advocate Shri M.I.Sethna
along with Shri V.D.Vadhavkar

ORDETR
[Per: S.K. Hajra, Member (A)]:

Common Departmental Enquiries wére instituted against the
applicants who were officials of Cenﬁral ﬁxcise Department. The
Inquiry Officer (1.0.) who'conducted the proceedings submitted
his réports holding that Charge No.l against all applicants stood
proved, . that charge No.2 ’partly‘ proved in respect of all
applﬁcants. except Shri B.N. = Bhangare, and that Charge No,2
agaiést Shri Bhangare was not proved. On consideration of
Inquiry Reports and the advice of r£he Union Public Service
(UPSC}, the Disciplinary Authority passed orders imposing

penalties ag tabulkted below:

-_——‘..-__—-_-._——...—...._———..-.__._—-—_—_—_-..-—_—-—q--.__—_-......_--.—..__———_-_—

Sl1.No. Name of Officer . Date of Order Penalty Exh.
and Designation imposed _
1. Mr. A.D. Kambli 29.5,2000 Dismissal A-1
{Assigstant Commr.) . from service
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2, Mr.C.M. Amrute 29.5.2000 Dismissal . A-L.
{Inspector) : from service ¥ . ¥
3. Mr., B.N. Bhangre 30.5.2000 Reduction . A-1
"{Supdt.) by three stages. ..
in the time T
‘ ‘ scale of pay
' for a period
of three years
without cumula- -
tive effect.
4, Mr., S.M.,Hiremath 16.6,2000 Withholding (a)

of entire pension
on permanent basis -
and forfeiture of

(Retired Supdt.)

' : gratuity. -
6. Mr, Abhijit Roy 29.6.2000 Dismissal from = (A}
_(Inspector) ' Service
€. Vilas Shivram Mahapadi 30.5.2000 Dismissal from - (A} d!
: ‘ Service ,
7. Mr, N.M, Mulla 30.5.2000 Dismissal from . (Al)
{ Ex.Inspector) ' Service
8, Mr. S.V.Nair - 30.5.2000 Dismissal from . (Al}~
service
i
2. Aggrieved by the penalty orders, the applicaﬁts filed_ 8

separaté 0.As seeking quashing, among other things, the impugned

orders of penalty.

"3, The facts of the case resulting in the initiation of
- departmental action against the applicants are summed up belowdq

The applicants 5/Shri A.D. Kambli, C.M, Amrute, B.N.Bhangare,

S.M. Hiremath, and Abhijeet Roy, were Superintendent Group B,

LDC, Inspector, Sr. Grade Inspector and Inspector respectively

in Central Excise, Patalr Ganga Range, of  Mumbai III

Commissionerate. The othgr apprlicants wviz. 5/8hri V.S,

Mahapadi, WN.M. Mulla and V.5.Nair were Inspector, Sr., Grade

Inspector end Inspector respectively and were attached to Audit
Section/Wing, ‘of Mumbai IIZ Commissionerate.durihg the period
1889-90, They were fﬁrther promoted to the posts mentioned in

the table given above.

. . ‘Z!fn! ’
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4, The Céllector of Central Excise, Mumbail'%LI Mumbai
received“complaintithat M/s. ?restiﬂe.H.M. Poly Con?ainer Ltd.
manufacturer of H.D.P.E. Barrels had been suppressing production
figures and reéeiving Modvat Credié'illegally 9nd removing the
excisable goods without paying Central Excise Duty. Following
this complaint, the factories of the company at Patal Ganga and
Talasari. and other premises were raided by the Central Excise

Department. During the the raid, certain documents were seized

under Panchanama dated 8.1.199!., Certain documents called "Note

_of Fixed Factory Imprest A/c" (Exhibit S2) giving details of the

suppressed stocks and rayment on them., Statements of Shri H.S.
Kaamthan, General Manager, and other employees of the_ company
were recorded on different dates in January and éebruary 1981.
Following this preliminary enquiry and fhe advice of the C.B.I.
records of the company were audited by Audit Section of Central
Excise. A Special Audit Party highlighted the irregularities
committed by the company from June 1989 te June 1990. A, Show
Cause Notice was issued to the Company for suppression of
ﬁroduction figures and illegal availment of Modvat and evasion of
excise duty. Preliminary Enquiry was conducted by the C.B.I.
againét 13 officials including applicants as the department was
of the view that there was prima facie case of excise duty
evasioh by the company and peayment of bribes to the applicants.
On completion of 1investigation by the C.B.I., departmental
enquiries were instituted against the 8 appliéants of these 0.As.
and chargesheets issued to them by'the following Memos:

Memo dated 15.4.1994 to Shri A.D. Kambli, Assistant

Collector under Rule 14 of CCS (CCA) Rules, 1965.
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Memos dated 12.9.9.1994 to the S/Shri N.M, Mulla, Suﬁd?., S.M.

"Hiremath, Supdt., C.M. Amrute, Inspector; Abhijeet Roy,

Inspector; V.S, Mahapadi, inSDéctdr. and §.V., Nair, inspector
under-Rﬁle 14 of CCé (CCA) Rules, 1965, | |

Memo dgtéd 12.9.1994 to Shri B.N. Bhangare, Supdt. under Rule 16

of CCS (CCA)-Rules, 1965,

The following charses ware framed ‘against the

applicants: - ‘ ' - ‘ ¢

(i} Shri‘A.D. Kembli (Meﬁo dated 15.4,94)

Shri A.D. .Kambii. while functioning as ’Superintendent; ‘Céntral
Excise of' Patalganga Range, Boﬁbay'III during the period from
26.6.88 to 11.1.90 committed gross misconduct in as much as he

' \

received illegél payments from M/s Prestige H.M. Polvcontainers
 Ltd.  amounting to Rs. 14000/~ on different dates for showing
- undue favour to the factory in evading the Central éx¢ise duty

and over looking other irregularities committed by the factory as

pointed out in the special audit'report and.briefly,suMmarized in

the statement of imputations: . - ; ‘ “!
{ii) Shri C.M. Amrute (Memo dated 12.9.94)
Shri C.M. Amrute, while functioning as:' Inspector,

Central Excise of Patalganga Ranae.'Bombay—III during the period
from 6.10.87 to 14.8.89 committed gross misconduct in as much as

he received illegal payments from M/s. Préstige H.M,



Polycontainer Ltd. amounting to rs.43,000/- on d;fferent_ dates

¢

for showing wundue favour to the factory in evading the Central

Excise ‘duty and over looking other irregularities 'committed by

the factory.

{iii) Shri B.N.Bhangare (Memo dated 12.9.94)

.The allegations against the C.0G.,. was that while hoiding
the additional chargde of Patalganga Range (in addition to his
charge of Rasayahi'Range) from 14.8.90 to 30.10.90 he received
illegal payments from M/s Prestige H.M. Polycontainers Ltd.,
amounting to rs.2000/- on different dates. The seized note book

of imprest amount shows this payment as below:-

_—-__.__._—..-__—.—_—..._4....___—_—..-__.—.___-_—-—_-..————.--...—_——-—.—_-————-—-—-

Amount Date Page Remarks
Rs.1000/ ' 8.9.90 27 Regular payment for August, 1990
Rs,1000/- 3.9.90 29 Regular payment for September\ 1990

-—.....————-—_-—--‘-_._—__-__—__._..——_—-.-p.._.-—.-_-—-.—..—-————q-—.—..—_———-—-*-—

On 7:1.91, simultaneous raids were conducted at both the
factories of M/s Prestige H.M. Polycontainers Ltd., manufacturer

of H.D.P.F; barrels falling under sub-heading No.3923.00 of
C.E.T.A,, 1965,

Twenty five drums selected at random from the fRoods

seized, were physically weighed at the time of provisional
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releaées which showed the average weight per drum as 9.02 Kgs.
as against is 9.2 Kgs. The consumption of raw materiaﬁyiﬂdﬁcated
by the assessee at the rate of 10,5 Kgs. The drums manufaqyured
from the balance raw material of 9.3 Kﬁs.(lo.ﬁ - 10.2 Kks.)? were
being cleared without accounting for in the Central Excise
records aﬁd without payment of Central Excise duty leviable

thereon.

. Patélganga factbry. during the period from January 1987
to January, 1991, consumed & total quantity of M.T. 6840.036 raw
materials, as verified from their private records viz. daily
stock register and based on average weight of barrel, it is
observed that party has cleared 18030 barrels without paymeﬁt of
duty, amount -Rs. 22,98,826 basic plus Rs.1,14,941.26 as S.E.D.
(considering the value of one drum at as Rs. 425/- and duty 30%

Adv.) as evident from Show cause Notice No.V/Adj/16-3/91 dated

5.7.91, issued by the Collector, Bombay-I11I.

The evasion of Central Excise duty shown above and the
corresponding ~ illegal payménts made on regular monthly
installments as per the note book seized ascertained that Shri

B.N. Bhangare committed a misconduct in showing undue favour'tois

M/s Prestige Polycontainera Ltd., Patalganga.

The aforesaid. act on the part of Shri B.N. Bhangare
clearly showed that he did not maintain absolute integrity and
acted in & manner unbecoming of Govt. gervant and thereby

contravened Rule 3 (1) (i) and (ii) of ¢CS (conduct) Rules, 1964,

{(iv) Shri S.M. Hiremath (Memo dated 12.9.94)



Central E\CISe of Patalganga Range,

‘from I, 1 30 to 14.8.90

he received illegal payments from M/s

Polycontainers Ltd,

for showing undue favour to the factory in

July, 1990, to Sept.

=1le

b ROn

. T : . ' Lo )
Shri S.M. Hiremath, while functioning as Superintendent,

Bombav -111 durlng the preriod

. commltted gross misconduct . 1n as much as

Frestige H.M.

. amounting to ars.l1000/- on differeﬂt dates

evading the Central

Excise duty and over looking other irregularities.

&

(v) Shri Abhijeet Roy (Memo dated 12.9,94)

“

Shri Abhi jeet Roy, while functioning as inspectof,

Central Excise of Patalganga Range, Bombay-I1I during the period

from 14.8.89 to 16.4.90 committed gross misconduct conduct in as

much as he received .illegal rayments from M/s Prestige H.M.

Polycontainers Ltd, amounting to Rs.147,500/— on diffepent dates

for showing undue favour to the factory in evading the Central

Excise duty and over looking other irregularities committed by

the factory.

(vi) Shri V.S, Mahapadi (Memo dated 12.9.94)
" Shri V.S.. Mahapadi, while functioning as Inspector,
central'Excise, Audit H. Qrs, Bombay~III during the period

1990 committed gross misconduct in as much

as he received illegal pavments from M/s FPrestige H.M,
Polycbntainers Ltd. amounting to rs.30,000/- for himself as well

- as other members of the audit team for showing undue favour to
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the factory in over looklng the 1rregular1t1es commltted by the
factory by raising no audit objection and thereby g1v1ng clean

chit to the factory.
(vii) Shri N.M. Mulla (Memo dated 12.9.894)

Shri N.M, Hulla while funétioning as Superintendent,
Central E\Clse, Audit H. Qrs. Bombay-III during the perlod Sept..
1989 to Sept. 1990, committed gross mlsconduct in as much as he
received 1llegal payments. from M/s Prestlge H M. Polycontalners
Ltd. amounting to rs.30,000/- for hlmself as well as other
members of the audit team for showing undue favour to the:féctoryi{
in over looking the irregularities committed by the féctory by

raising no audit objection and thereby giving clean chit to the

factory.
(viii)  Shri §.V.. Nair (Memo dated 12.9.94) I

Shri S.V.. Nair while functioning aslInspector. Central
Excise, Audit H.Qrs. Bombay-III during the period July ' 1990 to
Sept. 90 committed groés misconduct in as much as he received
illegal payments from M/s Prestlge H.M. Polycontainers Ltdn‘
amounting to rs.30,000/- for himsgelf as well as other members of
the audlt team for shoewing undue favour to the facteory in over
looking the 1rregular1t1es committed by the factory bv ralslng no

audit objection and thereby giving clean chit to the factory.

The aforesaid act .on the parts of §/8hri A.D. Kambli,
S.M. Hiremath, C.M.  Amrute, Abhijeet Roy, N.M. Mulla, V.S.

Mahapadi and S.V.. Nair showed that they did not ‘maintain.
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absolute integrity and acted in a manner unbecoming of a Govt.

x
b

servant and‘therebx contravened Rule 3 (I) (i) and (ii&f*ﬁ$f CCS
{Conduct) Rules, 19864.
5, All the applicants submitted written statements denying

the charges framed against them by the respondents. Shri J.D.

Verma, Commissioner for Departmental Enquiry was appoihted

Inquiry Officer. Shri P.G. Ahiwalg, Retired Assistant
VH O Bleda © '
Commissioner, Shri Hell, Nsih, Central Excise Inspector, Shri

£ o .
N.D.Gokhale and  Shri H.P.3eégg? were examined as prosecution

witnesges. None of the officers of the company whose statements
were recorded during pfeliminafy inquiry was examined as witness.
None “of the documents produced on behalf of the department was
considered for examination by the authors of those documents.

6. The Inquiry Officer (I.0.) in his reports gave the
findings that the Charge No.l was proved against all ~the
applicants and Charge No.2 against all applicants except Shri
B.N. Bhangare stood partly proved and that Charge No.z_against
Shri B.N.Bhangaré was not -proved. The applicanﬁs submitted
_represéntations to the Disciplinary Authority against findings of
the Inquiry Report copies of which were made available to them.
The Disciplinary Authority after obtaining the édvice of the UPSC
passed the impﬁgned orders imposing penalty oﬁ the applicants as
mentioned in the statement given above,

7. The aspplicants filed 8 separate 0.As. before the
Tribunal., This Tribuﬁalf on consideration of pleadings and
records and the submissions made on behalf of the the applicants
and for the responde?ts passed a common order dated 18.4.2000 in
all the 8 O.As. allowing the OAs -and quashing the vpenalties

iﬁposed on all the applicants with all consequential benefits.
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8. The respondents who filed Writ Petition No;5235 along
with 65236, 5346 .of 2002 in the Hon'ble High Courtsof Bombay
against the orders of the Tribunal, The Hon’ble Higﬁ Court of
Bombay vide judgement dated 8.1.2003, set aside the order of
Tribunal and remitted the 0.As for sﬁeedy disposal. Since common
questignsAof law aﬁd facts are involved in these O0As, -we have

~

decided to-dispose them of by a common order,
9. We heard Sh;i V.S; Masurkar for applicants 1 to 4 and 7,
Shri G.K. Masand, for 5 to 6, Shri S.N. Pillai for Applicant
 No.8 and Shri M.I. Sethna, for f..he'respondents. ‘ .

10, The arguments of thé applicents which were almost

identical are in brief as'follows:

11, The 1.0., thg U.P.5.C. and the Disciplinapy Authority
_ wrongly relied upon the fictitious feicts from Eghibit 52 and
personal diary of General Manager Shri H.S. Kaamthan of the
Company (Exh.14) and the statement of Shri Kamthan, Shri Anil
Jain and Shri L.K. Sinha énd Shri Rakesh Whig which were
recorded in preliminary enquify. These documents‘were obtained
behind the back of the applicants. Exhibit 52 was ﬁritten in a
haphazard manner by differént persons. This doéument was‘got
maintained by the company in normal course of businéss, nor was
it authenticated by any officer of thg company. The identities
of the authors of Exh. 52 were not known nor were they examined
as witnesses. In épite of total lack of evidentiary value of
Exh. 82 and Exh.S14 and non corroboration by their authors, the
I.0. and UPSC as well‘as Discipiinary'Authority relied on these

documents., There was no evidence in support of their findings
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that the applicanps Qere.receiving bribeﬁ from Eg?uigmpany. Shri
Kaamthan, Shri Jain, and Shri L.K.Sinha oﬂ ;ﬁgse statements
recorded during preliminary enquiry were relied upon by the I.0.,
the UPSC and the Disciplinary Auphority were, strangely enough

not examined as witnesses nor allowed to be cross examined by the

applicants during departmental proceedings. Under these

. eircumstances, the statements of these company officers and diary

$f Shpi Kaémthan (Exh.S14) and Exhibit S2 were not worthy of
credence. This apart, none of the officials of Excise Department
who had raided the 'factories 6f_thencom§any were examined as
witnesses nor was the applicants given An opportunity to cross
examine them, Shri Kamthan whose diary and étatement were
treated as evidence retracted his statements dated 8.1.1391 and
15.1.1991 by letter dated 16;1.19913 This was revéaled by the
statement dated 26.4.1991 of Supdt. (Vig.) Shri P.G.  Jadhav,
The I.0. lost sight of this vital faét. None of the applicants
were examined under Rule 14 (18) of the CCS (CCA) Rules. Exh.§2
ané Exh.S14, hin the absence of examination of the authoés of
these doéuments and without éffording of an opportunity to the
applicants to cross-examine them constituté no evidenceﬂ Thus,
the findings of the 1.0., the advice of the UPSC and the peralty
orders passed by the disciﬁlinary'_autho?ity are liable to be
rejected in toto as they are not supported by a shred of
evidence, v The -respondeﬂts. singléd' 6ut B'aﬁplicants for
disciplinary proceedings and puniéhment based ' on nc evidence
while allowing 5 other officers of Central Excise Department to
g0 unscathed.- Thus the applicants were subjected t» _hostile
discrimination,

12. Tﬁe learned counsel for the a?plicants relied upon the

following. judgements.
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i. Kuldeep Singh vs. Commisgioner of Police 1999isccl(L03) 429
i F

e S

2. Sher Bahadur vs. UOI 2002 (2) SC (SLJ)} 294
3. Ministry of Fipance ve, &.B, Ramesh (1998) 3 scc 227

4. V.D.Joseph vs. UOI (1990) 14 ATC 99 CAT Ernakulan.

The learned counsel for the applicénts further argﬂed that the
advice of the UPSC is based on surmises and conjectures. The
UPSC lost sight of the fact that noné of the key witnesses both
" of the company and of the raiding party of the excise department
was examined. This apart, the audit report based on'which excise
duty e?asion by the éompany was uncovered and nexus between
excise duty evasion and the alleged paymenf of Bribes t6 tﬂr
applicants was established was not made available to tﬁ;
applicants during the énquiries. Nor were they allowed to
examine its findings.

13. The  learned counsel for the respondents, Shri M.I.Sethna
adyanced the following contentions. The contention of the
applicant that the Inquiry Report and .penalty orders were
sustained by no evidence is untenable. Exh. S2‘and Exh. 514
Imﬂrest Statement and Personal Diary of Shri Kaamthan veampendanbs
established that there was a nexus Between the evdsion of Excise
Duty and receipt of illegal payments ffom the company. The
de%ree of proof required in departmenfal enquiry to‘establishijke
mi%conduct‘need not be of such a high Qtandard as .required to
prﬁve the _guilt of an accused in ‘a’ criminal case. What is
réquired'is some evidence’and ﬁreponﬂerance of probability as per
t%e law laid down by the Hon'ble Supreme Court. The findings of
tbe I1.0., the consequential pehalty orders are not vitiated in
%ny way as preponderance of probabilities revealed‘b& Exh. 52,

ﬁxh S 14 and statement of the Shri Kaamthan, and other company’s
[

#mployees demonstrated that the applicants had
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received illegal gratification from the company. = The

officials
who conducted the raid at the company could nétvbe examined as
Shri M.D. 'Kelkar Supdt. Central Excise had died before the

commencement of departmental proceedings, The Tribunal is not

the Court of Appeal nor can it Ro into the question of assessment

of evidence in support of findings of the I.O: gs regards the

non .examination of Shri Kaamthan and other officers of the
company.-the‘I.O. could not compel the attendance of these

witnesses., The company officials did not turn up despite notices

issued to them. The I.0. rightly relied on Exh. S2 and Exh.l4

and statements of company officers recorded in preliminary
enquiry which provided some evidence and vpreponderance of

probability that the applicants had received illegal payments

from the company.

14, Thg iearned counsel relied Jupon the judgement of the
Hon'ble Supreme Court in UOI and Ors, v/s. B.K.Srivastava
(Civii Appeal No, 7458 éf 1997) 1998- (1) SC SLJ 74 in support ;f
his qontention that the Tribunal cannot sit .in appeal against the

order of the Disciplinary Authority in its powers of judicial

review,

15, We heard both sides and perused the records, It is

indisputable. that the I.0., the UPSC and the Disciplinary

" Authority implicitly ‘relied upon .Exh. S2 and S$14 as the key

documents leading to the conclusion that  the applicants had
received bribes from the company. There is no material to shpw

that the Exh.S2 was maintained in the normal course of business
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of the company. The identity of the persons, who made random

Sty iy

entries in the Exh.S2 was not broughf to 1light, nof-”wbre they
examined during departmental proceedings. The applican?s had no
opportunity.to examine the authors of Exh. 52 which wasf written
in haphazard manner by different uhknown persons and;which were
not checked and endorsed by any Officer of the company.
Strangely enougﬁ} the document of zuch dubious worth‘pfovided to
the I.0. was accepted without thorough examination and firm
corroboration as. a material for establishment of the charges
against the appliéants. The Exhibit 52 cannot be régarded as
"evidence. incidentally, the names of the applicants do not'
figure in the Exh.52. Unless a document’s .authénticity is”
substantiated by its authors ih the_ presence of the persons
adversely affected, and the persons affected afel given anf
opportunity to c¢ross examine such authors, the conténts of the
sucﬁ document constitutes no evidencé. So is the case, of Exb.
S2 and S14 the diary of Shri Keamthan. Shri K‘a&“mthan.AShri
L.K.Sinha and Shri Anil Jain were not examined as witness. The
1.0., the UPSC and the Diéciplinarv Authofity rel#ed upon these
two documents (Exhibit 52 and S14) which, according to our view,
constitute no evidence, leave aside, thelsufficief And tangible
evidence to prove the charges again.st the appli'cé.nts. ‘I:!
Hon'ble Supreme Court in the case of EUIdeep Singh vs.

Commissioner of Police 1999 SCC (LCS) 429 (supfa) held as

follows:

"32....440.040..... Reasonable opportunity contemplated
by Article 311 (2) means "hearing" in accordance with
the principles of natural justice under which one of
the basic requirements is that all the witnesses in ¥
the departmental enquiry shall be examined in the
pregence of the delinquent who shall be given an
opportunity to cross-examine them. Where a statement

. previously made by a witness, either during the:
course of preliminary enquiry or investigation, is
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proposed to be brought on record in the',departmental
proceedings, the law as laid down by his Court is
that a copy of that statement should first be
.supplied to the delinquent who should thereafter be
given an opportunity to cross-examine that witness.

36...... Having regard to the law as set out above
and also having regard to the fact that the factors
get out in Rule i6 (3) of the 'Delhi Police (P&A)
Rules, 1980 did not exist with the result that Rule
‘16 (3) itself could not be invoked, we are of the
opinion that the enquiry officer was not right in
bringing on record the so called previous statement
of witnesses, Radhey Shyam and Rajpal Singh."

16. The findings of the I.0. against the applicants based on
no evidence are rendered wor;hless.

i7. The next point for coﬁsideration is.whether the Inguiry
was conducted in accordance with the procedure. As mentidneé
above, Shri Kaamthan, General Manager of the company, Shri Jain,
Shri ﬁ;K.Sinha. on whose statements recorded behind the backs of
the applicants and during the preliminary enquiry were not
examined as witnesses:.' The plea of the resﬁondents that Shri
Kamthan and other compan§ officers did n&t turn up to tender
their evidence in épite of notices issued to them does not carry
conviction. The 1.0. had amﬁle power to summon and enforce the
appearance of ény witness and examine him. The 1.0. did not
take-any action to enforce the appe#rdnce of Shri_ Kamthan, and
other officers of the compény as witnesses. -

18. It is surprising that even the departmentel officers who
conducted the raid of the factories of the ;ompany were not
examined as witnesses. It is true, as contended by the
respondents, that Shri M.K. Kelkar,(Supdt.) Central Exise could
not be summoned a3 a witness.as he was not alive. But Shri P.G.
Jadhav, Supdt. (Vvig.) Central Excise who had recorded the

statements of Shri Kamthan and Shri Anil Jain and Shri L.K.Sinha

N
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employees of the company and Shri R.C, Mohapatra, Asstt;Cbmmr.
. : o

¥

(Vig,) who had recorded the stétement of Shri Rakesﬁ:ﬁﬁig EX.
General Manager of tﬁe company were not examined: . .It' §efies
comprehension why the I.O. did not examine the départﬁental

officerg who were closely involved in the preliminary enquiry
into the evasion of excise duty and irregularities committed by
thé‘ company which iesulted in_'ihStitution of departmental

proceedings against the applicants and imposition of penalties on

thenm. The observationimade by UPSC on this point are reproduced

belows:

"What is surprising is that none of the listed
witnesses from the Central Excise Department who were
involvgd in the case, including Shri Kelkar, wbq led
the raid on 8,1,1991 or Shri G.P.  Jadhav, Sépat.

(Vigilance) attended the I.0’s departmental inquiry."

*
'
!

The non examination of the listed witnesses who recorded the
statements of Shri H.S. Kaamthan, and other officers of the
company in the preliminary enquiry which were accepted' by the

Inquiry Officer unambiguously is a glaring omission on the part L:!

of the I1.0.
Rule 14 (18) of the CCS (CCA) envisages as folloﬁs:

"The inquiring authority may, after the Government
servant closes his case, and shall, if the Government

servant has not examined himself, generally question
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him on the circumstances appearing against him+in the
evidence for the purpose of enabling the Government

i+

gervant to explain any circumstances appearing in the

evidence against him."

19, The I1.0. did not comply with this rule. He merely asked
the applicants whether‘they had receivea any illegal payments.
from the “company for showing undue favour tg them. The
applicants denied this charge. No other questions on the
circumstances appearing against the applicants were put to them.
We are of the view that the manner in wh;ch the I. 0. held the
general examination of the applicants was perfunctory and casual.
The applicants were denied an opportunity to explain their
conduct in the circumstances appearing in the material ‘produced
by Exh.S52 to Exh. 8514, Both these Exhibits as mentioned above

cannot be regarded aslevidence in view of non examination of
authors of the Exhibits and denial of opportunity to the

applicants to cross examine them denying the qharges framed

against them.

20. hThe applicants submitted comprehensive representations to
the Disciplinary Aﬁthority. The Disciplinary Authority did not
examine these representations in depth nor ;ecorded reasons for
réjecting the submissions made by the applicants in these.
representations. The summary disposal of the submissions made by
the applic¢ants in their representation§ without assigning any
reasons was unfair and arbitrary. The impugned orders are
stereotypa!and conventional orders passed against the applicants,
based on documents of no'evidentiary vaiue and without 'in depth

analysis of material.



2i. . The I.0. , the UPSC and the Disciplinary Author%gi.‘ all
three authorities came to the condlusion that the charﬁee:framed
egainst the applicants were | proved- by - prepocderence> of
probability, = The Hon'ble Apex Court held that éhet.ieérequired
in departmental enquiry for croving the charges is .rrepbﬁdereﬁce

. ' !
of probability. - It does not - mean . without concrete évidence
tendered by listed witnesses and reliable documents, and  without

1 .
?

affording an opportunity to the eppl1cants to cross-+ etamlne such

wltnesses, preponderance of probeblllty can be arrl‘?‘ved at' There ‘

+

vas hardly any preponderance of probabllltv leading to the proof
of the charges, Preponderance of probability is not the-same &as
medley of conjectures and surmises based on documents bf dubious

worth obtdined during preliminary enquiry and accepted ‘implicitly

without examination of the authors of dochents as Witnesses and
denying the applicants an oppcrtunity to cross exemine &he
authors of those documents. Thus, there was no préponderance of

probablllty proving the’cherges‘_

i
22. It_ may be relevant to reproduce the observatlons made by

the Hon'ble Supreme Court in 61v11 Appeal No. 5055'/2002 Shez»’
Bahadur vs, vor 2002 (2)'80 (SLJ) 294 (supra) on the nature of .
evidence required for proving the charges.

L "7. It may be observed "that ‘the expresgsion
"gufficiency of evidence" postulates éxistence of

gome evidence which links that charged officer with

the misconduct alleged - against him, 3 EVldence,
however, voluminous it may be, which 1is ‘neither
relevant in a broad sense nor establishes any nexus

. between. the alleged misconduct and the | charged
officer is no evidence 1in law. The mere fect that

the enquiry officer has: noted in his report "in v1ew

of oral, documentary and ‘circumstantial evmdence as’
adduced in -the enqu1ry would not °in pr1nc1ple

.23/

L
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satisfy the rule of sufficiency of evidende.. .,Though,
the disciplinary authority cited one witness Sh. R.A.
Vashist, Ex. VCI/N Rly. New Delhi in support of the
charges, he was not examined. Regarding documentary
evidence, Ex. P.I, referred to in the enquiry report
and adverted to by the High Court, is the order of
appointment of the appellant which is a neutral fact.
The enquiry officer examined the charged officer but
nothing 1iIs elicited to connect him with the charge.
The statement of -the appellant recorded by the
enquiry officer shows no more than his working
earlier to his re-engagement during the . period
between May IS%78 and November 1979 in different
"phases, Indeed, his statement was not relied upon by
the enquiry officer. The finding of the enquiry
officer that in view of the oral, documentary and
circumstantial evidence, the charge against the,
appellant for securing the fraudulent appointment
leggter duly signed by the said AP0 (Const.) was
ved, 1is, in thelight of the above discussion,
.erroneous., In our view, this is clearly a case of
finding the appellant guilty of charge without having
any evidence to link the appellant with the alleged
misconduct. The High Court did not consider this
agpect in its proper perspective as such the
Judgement and order of the High Court and the order
of the disciplinary, authority, under challenge,
cannot be sustained, they are accordingly set aside.”

23. In our considered view, there‘was no evidence to link the
applicants with the charges framed against them, leave aside
"sufficiency of evidence". The aforesad judgement of the Hon'ble
Supreme Court is aprlicable tg this case. This apart, there were
glartng  procedural irregularities like non-examination of
witnesses and charged officers.
24, In the 1light of the facts stated above, the impugned
penalty orders against the applicants are liable to be set aside.
Accordinglf,-we pass the following orders.

{i) OA No.605/2000 A.D. KXambli vs. UOI

(ii)0A No.606/2000 C.M. Amrute vs. UOI

(1i1)0A No.643/2000 Abhijit Roy vs. UOI

(iv) OA No.642 Vilas Shivram Mahapedi vs. UOI

and

{v) OA 649/2000 S.V.. Nair vs. UOI are allowed
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and impugned orders of dismissal of the aforesaid

'y

five applicants from service are set aside. The

i

above mentioned applicants shall be reinstated in

sefvice forthwith with all consequential benefits

including arrears of salary, promotion, geniority .

etc.

(ii) DA 607/2000 B.N.  Bhangare vs.  UOI is

allowed and the impugned ©penalty oriﬁs ‘against

him is set aside. The applicant will be given

all conseduential benefits.

(iii) (i) OA 610/2000 S.M, Hiremath vs.  UOI
(ii) OA 611/2000 N.M.. Mulla vs. _‘UDI are

allowed. The impugned penalty orders} against

these two applicants are set aside with all

consequential benefits to them. The reuspondents

‘are directed to immediately releagse all the

pensionary benefits including the gratuity to the
applicants of these OAs along with interes® @ 9%
per annum on the amount due till the date of

actual pavment.

\j

These directions shail be carried out within a period

of three ﬁonths from the date of receipt of a copy of this

order. However, there shall be no order as to cosats.

“(S.ﬁ;ﬁajra) | JV

Member (A)

8j%

(A.V. ﬁkfidasdn)‘¢
Vice Chairman '(J)
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