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ORDER

This Contempt Petition has beeﬁ filed by the

applicants alleging npn—cémpliance/disobedience of -the
order dated 25.6.2002 passed in OA 86 of 1999.
2. Notice as to why contempt préCeedings should
not be initiated came to bé issued and respondents
filed their reply. The reséondents stated that in
pursuance of the orders passed in. OA 86/99'and in ﬁhe
light of the observations ‘made by the Hon'ble High
Court and the Hon'ble Supreme Court, they have passed
the order dated 28.4.2008. 1In view of the said orders,
hing survives in the Contempt..Petitionv and the
mpt Petition deserves to be dismissed.

It would be appropriate to state briefly the

facts .leading to the filing of the present Contémpt
Petition. The applicants in their OA étatéd thét:they
were Laboratory Attendants. The promotional avenues
for Laboratory Attendahts is Laboratofy Assistants.
The educational qualificatidn for the post of
Laboratory Attendant is Middle School while for

Laboratory Assistants it is .Higher Secondary or
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equivalent from a recognised .Board with ﬁﬁysics and
Chemistry as main sdpjects( Laboratory'Attendants with
three years service in the grade are enfitledlixa be
promoted provided they have educational qualification
of Higher Secondary or equivalent from a recognised
Board. None of the applicants could be promoted fer
the reason that they laeked educational qualifications.
It was in this background that the applicants filed OA
86/99 for direction, to the respondents for .creating of
promotional avenues for them. | | |
4. Placing reliance on:the observatieas made by
the Hon'ble‘ Supreme Court in the case ef"Councii. of

Sc1ent1f1c and Industrlal Research and another Vs

A S. Bhatt & another, 1989 SC 1972 and the case of

aghunath Prasad Singh Vs. Secretary, Home (Police)

—
AT ot
mz epartment, Government of Blhar & ors.,AIR 1988 SC 1033

this Tribunal allowed the aforesaid OA and passed the

order, relevant extract of which is reproduced below -

N e .....We direct- the respondents
to consider the case of the Laboratory
Attendants regarding promotional avenue
and provide minimum two promotional
avenues within a period of three months
from the date of receipt of copy of this
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The respondents filed Review Pétition No.46/02
in the aforesaid OA 86/99 stating that the‘respondents
failed to brihg to the notice of the Tribunal the
details of the financial upgradation under the Assured
Career Progression Scheme (ACP for short) pursuant to
the recommendations of the Fifth Central Pay.CommissionP
in favour of the applicants. The Review .Petition came

to be rejected with the observation that grant of

financial upgradation cannot be said to Dbe promotion

that it would not have made any difference even if

/)fact was brought to the notice of the Tribunal or
\( \ |
oo S was ignored at the time of deciding the OA.
N
The respondents took up the matter to the High
Court in Writ Petition No.9409 of 2004 challenging the
order passed by this Tribunal in the aforesaid OA. The
Writ Petition came to be dismissed by the Hon'ble High
Court vide order dated 23.12.2005 observing as under. -
[P This is not the case  where
the Tribunal has issued any direction
directing the promotional avenues by
creating posts. What the Tribunal has
set out 1is that the respondents are
bound to follow the law declared by the
Apex Court. That being the case, we Se€
7 \ no merit in the present Writ Petition.

Rule discharged. Writ Petition is
X accordingly dismissed...... "



However, the Hon'ble High Court in the concluding

sentence stated -

\
e Needless to say that it is
for the petitioners to create
promotional avenues bearlng in mind the
various aspects.’

Still not satisfied the respondents took up the matter
in SLP before the Hon'ble Supreme Court. The said SLP
was disposed of vide order dated 19.11.2007 which is

reproduced as under =
" Since the -"High Court has only

‘directed the petitioners to consider the

: prayer for promotion of the respondents,
ﬁﬁﬁmmb we are not inclined to interfere with the

b‘n/"“>§ﬁ, impugned order. The Special Leave
jq‘\ { L‘ Petition is accordingly dismissed.
\*}\ : )j— We, however, ma&e it clear that 1t
eM.__/4% would be open to the petitioners to
W@E\ﬂfi’ consider the said directions  in

accordance with law.”

The respondents, as étated eariiér,,in pursuance of the
orders quoted above, have passed order dated 28.4.2068
The order which 1is passed by 'fhe respondents 'is
reproduced below -
“ORDER
1. WHEREAS Shri J.Y. Marne and 22 other

\ ' Laboratory  Attendants,  National  Defence
Academy (NDA) filed OA N.86/1999 in Central
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Administrative Tribunal (CAT) _ Muﬁbai | - for
creation of two promotlonal avenues for Lab
Attendants. L S

2. AND. WHEREAS .judgement ' delivered by
Hon'ble CAT Mumbai on 25 June 2002 directed
Respondents to consider  the case - of Lab
Attendants regarding promotional: avenues and
providing minimum two promotional avenues
within a period of three months. from - the date
of recelpt of copy of the order

3. °'AND  WHEREAS Respondents filed Review
Petition No.46/2002 in CAT ~Mumbai, on 24 Sep
2002 for recon31deratlon of their judgement
given on 25 Jun 2002 in view &f introduction

of ACP Scheme and grant of two financial

upgradations in higher pay scales

4. AND WHEREAS Hon'ble .CAT Mumbai dismised
the Review Petition on 19 .Feb 2004 stating

that there is no error, apparent on. the face of

above CAT order on 29 Oct 2004

6. AND 'WHEREAS High Court, . Mumbai granted
Stay on implementation of CAT Mumbal order on
06 Dec 2004. -

7. AND WHEREAS the Respondents in 7the: WP‘
(Original Applicants of the OA 86/99) filed ‘a’
Civil Application No. .2234/2005 in WP 409/2094_

in the ngh Court, Mumbai on’ 16 May 2005.

§. AND WHEREAS the Respondents filed reply’

to the Civil Application in the High Court on

07. Oct 2005 requesting for dismissal of the

- Civil Appllcatlon

LY
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9. AND WHEREAS High Court Mumbai vide their
order dated 23 Dec 2005 dismissed the WP and
by allowing Civil Application No. 2234/2005,
directed the Petitioners in the WP to comply
with the directions of CAT within a period of
six months from the date of their order.

10. AND WHEREAS as per directions given by
Hon'ble CAT, Mumbai, - the Respondents
considered the. case regarding creation of two
promotional avenues to Lab Attendants _ at
appropriate level and observed as under:-

‘(a) Out of 23 Lab Attendants 1in OA
86/1999 four Lab Attendants had already
got one promotion as they were initially
appointed as Messengers. "The remaining
19 Lab Attendants have . been directly
appointed as ‘Lab Attendants.

(b) Because as per Recruitment Rules, SRO
No0.140/1976 and 141/1975, two promotional
A/¢gg avenues are available for Lab Attendants
fo-mtdne. from Lab Attendant to Lab Asst and
" 72\
', ( ?>\€ﬁen from Lab Asst to Demonstrator
kylboratory) ~ provided - they have - the
\ \¢ /gducational  qualifications as per
cy\;gggggcrultment Rules, but none of the
ppllcants had acquired or was in
possession of the requisite higher
educational qualifications, as prescribed
in the Recruitment Rules for.the posts of
Lab Asst -and Demonstrators (Laboratory),
they cannot be glven these promotlons.

4

(c) Based on . the recommendatlons of Fifth
Central Pay Comm1851on, the ~Govt had
considered the  problem * of genuine
stagnation and hardship faced by  the
employees due* to lack of adequate
promotlonal avenues and -introduced two
\ financial upgradations under ACP Schemne
\ vide Department of Pers & Trg OM
No.35034/1/97-Estt (D) dated 09 Aug 1999.
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As per this Scheme, an employee who has
got no promotion :will get “two flnan01al
upgradations (higher pay- scales) first
after- 12 years of service .and the second.
after 24 vyears .of service. In case, an
employee got only one promotion, he will

- get second financial upgradatlon after 24
years of service.

(d) - All . the. Lab Attendants .including
‘applicants of '86/1999, -~ have been’
given/will be glven one. or two financial
upgradatlons, as admL381ble to- them ‘as

per (c) above, ‘after 12/24 'years . of
service. } . :

(e) - The above  Scheme took care of
stagnation of employees and relieves. them
of financial hardshlp

(f) Keeping inAview-thewvarious aspects
7ncluding financial requirements and
ficiency in work, it is not feasible to

reate posts for: functlonal promotlons to
Jthe .Lab Attendants : o

(g) If promotional; avenues for ‘the
‘“category . of Lab Attendant are made: by
creating new posts without any functional-
justification, the same will-have to be
- done for a number of - other .similarly
placed categories under Govt of India.-
This measure will seriously hamper’ the
smooth functioning of the administration.
and . adversely -affect = day . to -“day-

functioning of the training ‘at NDA which .

is not in the 1nterest of the State
. 11. Whereas an SLP (C1V1l) No 15710/2006 was]"
- ‘ filed in -the Supreme  Court of India and the
— Hon'ble Supreme Court vide its. order dated ‘19
\ Nov 2007 disposed of the SLP. with - the
' ‘following .order:- - IR -
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since . the High :Court ‘has only -directed
the petitioners to consider the prayer
for promotion of the respondents, we are
not inclined to interfere with impugned
order. The Special Leave 'Petition is
accordingly dismissed. We, however, make
it clear that it. .would be open to the
petitioners’ to consider the said
directions in accordance with law. -

12. WHEREAS the case .has beenh re-examined in
the light of the orders of the Hon'ble Apex
Court dated 19 Nov 2007 to consider the prayer
for promotion of the respondents and it would
be open to the Petitioners to consider the
said direction in accordance with law.

13.- WHEREAS this is not a case where the
Hon'ble Tribunal has ‘issued any direction
directing the promotional avenues by creating
posts.

14. WHEREAS the Govt of India have already

created the ACP Scheme in 1999 for two

financial upgradations: on, the basis of service
//ﬁ/,ﬂJrendered after 12/24 years of service.

WHEREAS the VIth Central Pay -Commission
, has,after taking into consideration demands of
>\Q 11" categories of employees submitted its
x\\uff%commendatlons on 25 Mar 2008 for merger of
grades/pay scales recommending a Modified. ACP
Scheme, elongated Pay Bands ‘and fitment of
.Group 'D' staff having requisite

qualifications in Group 'C' pay scales/posts.
The recommendations are under consideration of

the Govt of India. : .

16. AND WHEREAS after due circumspection and
consideration of the case in the light of the

position explained above. After a balanced
- and objective assessment of totality.of the
\ circumstances of the case, it was found by the

competent authority that two higher grades
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exist for promotion ‘- of. Lab' Attendants.
Providing two promotional*'avenUes to  Lab
Attdts who do not . possess ‘educational
qualification prescrlbed in- " the Statutory
Recruitment Rules. for promotlon‘to the. higher
grade lace justlflcatlon, in view of the fact
that Govt have already created the ACP Scheme
in 1999 which provides for +two financial
upgradations on the ba81s~ of - service, on
completion of 12/24 years of service. Hence,
creation of . posts ‘to provide two - additional

promotional avenues for Lab Attdts who do not
possess requisite qualifications, merely on.

the basis of service rendered is regretted.A

- (PP Slngh)
Under Secretary tovGovt of Indla”

_It is contended by Shri Shetty learned counsel for the

h‘\/\lw ’*m
respondents that &ak—th&s the orders passed. by this
Tribunal in OA 86/99 in the,llght of - the observatlons

made by the Hon' ble ngh Court and Hon ble. Supreme
Srewd 3 Be \aald o

Court, hast been duly complled w1th and obeyed and~

tlhlng survives in this matter and contempt notlce
’f?rve to be dlscharged | |

While . Shri Shetty learned.counsel.;for_ptne
respondent contends that ttne;'ordersd of..the.'Tribunai
have been duly complied lwith,p'the.:case ﬂof  the

applicants is that the respondents 1were ‘directed to

provide minimum two promotional avenues within a period

\.
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of three months. Writ »Petition moyed .by the
f respondents also came to be'dismissed and direction was .
given to provide two promotiohal avenues within .a
period of six months. SLP moVed'by the respondenps
before the Hon'ble Supreme Court also came to be
3 dismissed since the respondents did not create two
| promotional avenues. Therefore, acco;ding to them, it
was a case of diéobedience'of the orders paséed by this
Tribunal as confirmed by the’superipr Cdurts.

7. We have carefully perused the order passed by
this Tribunal in OA 86/99, the observations made in the

Review Petition as also the observations made by the

Hon'ble High Court and Hon'ble Supreme Court in Writ

etition and in SLP respectively, reference to . which
@cﬁn N ;
v rﬂﬂ .

O N . . . g
%ﬁbeen made in the earlier paras. We have also heard
al

P
~
<L

¥

Xnhri S.V.Marne, learned counsel for the applicant and

YWy

= ri R.R.Shetty, learned counsel for respondents. On
perusal of paras 9 and 10 of the order in OA 86/99 it
would be seen that the Tribunal was aware of the
observations made in the case of I.C.A.R. & anr. Vs.

Manmohan Batra, 1999 SCC (L&S) 787 and as such it could

not have issued directions to create posts in higher
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grades. It was for this reason that thlS Trlbunal in

para 10 of its order stated that

........ we restrain ourseives . from
directing -  the respondents . for
creation of post but we are of the
considered view that the respondents
can be directed to consider .for -
promotional avenues for the cadre of
Laboratory Attendants.”

Thus, there are no'directions-by.this Tribunal
to the respondents for creating promotionaivavenues for
the applicants. The Hon'ble‘ High Court also ‘while
dismissing the Writ Petition of the respondents, in-

para 3 of the order, observed that this 1s not the case‘

where the Trlbunal has- issued any dlrectlon dlrectlng

‘Jéwmum:»,e promotional avenues by creatlng.posts. :The Hon'ble
1 gggoreme Court also thle dismissing the CSLP_-observe'
‘f‘at the High Court-has only directed the;petitioner“to
.cogsider the prayer for promotion of the]respondents.
8. In view of the aforesaid we dohnot accept the
contention of the‘applicants that\there-were directions
to the respondents to create.promotional posts for the
applicants. The-respondents'were directed by the order

of this Tribunal to con31der creatlng of hlgher posts

The Hon' ble High Court and Hon ble Supreme Court whlle
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aisposing of the Writ Petition and SLP respectively
observed that it would be'open'to-the petitioners - to
bonsider the directions in acbordanée with law.

9. In our considered view there afe two aspects
of the matter in this case - dne is whether or not the
respondents have complied with the dire¢tionstof'this
Tribunal - and second as to whether'the:respondenté héve
acted in accordance with £he iaw[on‘the subjéct.

10. .The scope of a Contempt Petition is limited.
We have to see whether the orders by this Tribunai have
been complied with or not5 Whéther'or noﬁ the orders.

passed by the respondents are in accordance with'law,

. o Scogé ’ ‘
J"is not within the p& of the contempt petition.

4

g . The respondents in pursuanée1 of the orders
e o g : .

Sp t_,‘;éed by this Tribunal and in the light of the
J

() ' ’ B :
&ervations made by the Hon'ble High Court in Writ
R Y o e

Petition and Hon'blé Supreme Court in SLP, have passed
the order which has been,.reprbduced .inv earlier
paragraphs. Holding that directions to the respondents
were .to consider. the .case of the applicantsj for
promotion and - for providing"pfomotional avenues and

that there were no direction to  create two tiers of
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promotional posts, we hold that the order passed by the

respondents is in compliance with the orders passed in

We see no reason why we should proceed further
ith the Contempt Petition. We dismiss the Contempt

A6 _ . _
2" petition and discharge notice.

A

V. gqug-vn%
VL ”
C. P. No. 18/2008 (?31
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| Copy to . 1 Cfirga .?//}/0)
Shri S. V. Matme, counsel for the applicant .~ E‘C;g-:..”r@n.
= :\ Ghri R R Shetty, for the respondenis.
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