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The CA wz&s moved by the applicant challenging the order.
& , ‘
dismissing him from service and prays for reinstatement with aii
consequential benefits. According to the appiicant the order

dated 12.8.1987 dismissing him from service requires to be
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quashed and set aside and the order in appeal passed by
respondent No. 3 dated 26.12.1997 imposing the reduced penalty
of Compulsory retirement also deserves to be quashed and set
aside as he had not been served with the charge sheet and no
enguiry had taken place 1in the charges levelled against him.
According to the applicant he was suffering from Pulmonary
Tubercoclosis and ssavere anaemia and mental depreésion and was

taking treatment at Sangola. He could not attend the duties as

.19968 and had no 1idea thait charge sheet was

Qo -
..J.

Washboy w.e.f.
issued by the requndénts for unauthdrised absence from duty.
Enquiry was held exparts in the charges levelled aganst the
applicant. Accordirig to him he has sufficient reasons for
remaining absent f;om duty and he had‘ intimated about his
inability to attend the duty dQe to sickness. However the
disciplinary authority has noted his absence as unauthorised and
issued orders dismissiné him from service which in the ‘appeal are
set aside by the Apge??ate‘Authority and the punishment imposed

on him 1is reduced to that of Compulsory retirement. He has

further submitted that the penalty orders are illegal and

deserves to be set aside..
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-

The respondents on the other hand in the written statement
stated that the thalty imposed on the applicant 1is proper and
adequate as he had been remaining absent unauthorisedly from duty
.and had left the headguarters without prior permission of the
competent authority for 72 days from 17.4.1935 to 27.6.1995. He

and submitted his leave

[fu}
(1]
(8]

had reported for duty on 2B.&6.1
application supported by a medical certificate issued by

a3,
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Municipal Dispensary, Sangola. The applicant was -  directed to
explain the reason for his failure to obtain prior permission of
the competent authority beforev1eay1ng the headquarters vide memo

7.7.1335. - The applicant vide 1letter dated 2.5.1995

n

dated
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submitted his explanation for leaving the headquarters without
prior permission of the competent. authority and redueéﬁed to
pardon his mistake. - The applicant was warned by the competent
authority to resist from remaining .absent unauthorisedly vide
memo dated 24.8.1995. The applicant once again remained absent
unauthorisedly from duty For the period from 8.11.1995 td
29.i1.1995. A charge sheet under Rule 16 of Central Civil
services (Classification, Contfol & Appeal) Rule, 1965 was issued
to him. According td the resﬁondents the charge sheets were sent
to the applicant by Registered post at his known local address as
well as permanent address but the same were received back
undé?ivered with the postal remarks "unc?aimed¥ "R teo sender
“left add.” ’addressee not.avai?ab1e" etc. G&ince the applicants
whereabouts were not known the enguiry was proceeded ex-parte
against him and the Enquiry authority intimated the apb]icant
to attend the hearing adjourned on 8.1.1397 vide ofder dated
.12.1996. The applicant did not attend the heariné fixed by
the Enguiry Authority from time to time and hence, the inguiry
was conducted ex-parte in accordance with Govt. of India’s
1nstructioné No.8 under the Rule i4 of ces {CCA) Rules, 1965.

The Enquiry Officer thereafter compieted the enquiry and

sSuomi
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ted his report .to the Disciplinary Authority and the

Disciplinary Authority had imposed the penalty of dismissal from



P <N

service on the applicant with immediate effect vide order dated

.1337. <Copy of the said order dated 12.8.1997 was forwarded

b}
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to the applfcant to his known address by Registered Post, but
received back unde]jvered with the poéta1 remark fNot claimed.”
When the app?icant reported for duty on 27.8.1397 he was served
with'a copy of penalty order dated 12.8.1397 issued by the
Discip?inary Authority. The applicant had submitted the medfca1
certificate dated 24.8.1957 issued by Medical Officer, Municipal
Dispensary, Sangola countersigned by Civil Surgeon, General
Hospital, S48ngli to the effect that the applicant was suffering
from tuberculosis, severe aneamia and mental depression for the
period %rqm 8.1.19%6 to 24.8.1997. However since the
Discip}inary  Authority had already d{smissed him from service,
the effective daté of dism{*saT from service was considered as

-

27.8.1997. The applicant thereafter filed appeal against the

[j]

drder dated 12.8.1397 to the Appellate Authority and  the
Appeliate Authority had reduced the buniéhment to that of
compulsory retirement. Revision preferred by the ~applicant had
also come to be dismissed. The respcndeﬁts have contended that

the enguiry was held as per Rules and Regulations. .

. We have heard Shri R.R. Shetty counsel for the

o

respondents in the absence of Shri S.Natarajan counsel for the
applicant and have carefully ane through the pleadings as well

as the documents on_record. ) -

on
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4. It is obvious from the above narrated facts that enauiry
was not at all initiated against the applicnat and he has wrongly
and illegally been dismissed from service/ compulseryly retired.
It is an admitted position that thé applicant réma%ned absent
cdntinuously from duty. A decision was taken by the responderts
to intitate disciplinary proceedings against him. Pursuant to
the decision, charge sheet was prepared and sent by Registered
Post to the appliicant’s local as well as permanent address. The
charge sheet alongwith documents, were admittedly returned back
‘not claimed’. Despite the fact that the charge sheet was not
served on the a¢p1icant, the authority concerned had decided to
proceed further with the enquiry and the enguiry was heid
ex-parte against  the applicant. The Enquiry Officer had
completed the enquiry and submitted the report to the
Disciplinary Authority and the Disciplinary Authority‘had there
—~upon passed the order of penality of dismissal from service. The
penalty order came to be served on the applicant only when he
came to Jjoin duty with medical certificate. The applicant was
served the penalty order and he‘was not allowed to resume duty.
The Appeliate Authority in the appeal preferred by the appiicant
also did not consider the ground of non-service of charge sheet
~on the applicant and confirmed the finding of thé Disiciplinary -
Authority of the charges being proved against the applicant and
reduced the penalty of dismissal from service to that of
compulsory retirement. There is hardly any doubt 1in our mind
that the Appelliate Authority and subsequently Revisional

Authority had failed to apply their mind to the fact that 1llegai
.6...
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enquiry had been conducted against the aplicant. ~ Where the
disciplinary prbceedings* ware jntended to be initiated by
issuance of charge sheet, its actual service is essentia?tas,the
person to whom the charge sheet is 1SSQed is required to submit
nhis reply and thereafter to partiéipate 1h the disciplinary
procéedings.v When there is no service of the charge sheet on the.
deliquent it is quite obvious that no opportunity to reply to the
charge shest is. given to him resulting into the whole enguiry
being vitiated. There was clear violation of principles of
natural Jjustice. Shrj Shetty had'tfied to defend the action of
the respondents in proceeding with the enquiry ex-parte against
the applicant and argued that it was the duty’of the applicant to
furnish his contact address if he had prbceeded on leave and
since the applicant has failed to fuknish his new address and his
whereabouts were not known the respéndents were  justified 1in
proceeding with the enqujry ex-parte against the applicant. He
has further submitted that even if the enquiry.had been canducied
in the presence of the app?icant the result would have been the
same as‘ the applicant had édmittediy femained absent
unauthorisedily froﬁ duty. We are not prepared.:to accépt ‘the
submission that the result of the enguiry would havé been the -
same if the inguiry was not conducted ex-parte. There is a
possibility that the Medical certificate duly COuntérsigned by
Civil Surgeon, produced by the applicant could have been taken
inte consideration by Inguiry Officer to conclude ihat there were

L3

sufficient reasons for the applicant to remain absent from duty.

The applicant was not given any opportunity to explain his
absence from duty and as such the whole enguiry is vitiated.
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5. In a similar case of Union of India and Ors. v/s
Dinanath Shéntaram Karekar and Ors. AISLJ 5C 180 and Dr. Ramesh
Chandra Tyagi V/s Union of India and brs. 1996_(1) SLR 703, the

Supreme Court while examining the question of non service of

‘charge sheet on the applicant being returned with the endorsement

"Not Found” and “not claimed” has held that there was no sarvice

- at all of the charge sheet and that when the charge sheét itself

was not served on the appﬁicant, the enquiry proceeadings cannot
be said to have been legally initiated. It was observed by the
Supreme Court that mere initiation of disciplinary proceedingé
was bad. The ratio of these decisions applies with full force to
the instant case. We find that since no charge éheet'was served
on the applicant the initiation of enquiry and issuance of charge

heet was bad. As such the applicant ought not to have been

n
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either dismissed or retired compulsorily from service. The

et
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penalty 1imposed on the applicant therefore deserves t¢ be

" aside. It will however be open to the respondents to 1initiate

fresh enguiry against the applicant for the charges leveliled

after properly serving the charge sheet on him.

8. We, ﬁherefore allow the DA and quash and set aside the
punishment of compuisory retirement as well as dismissal frqﬁ
ser#ice imposed by the Appellate Authority as well as the
Disciplinary Authority respectively on the applicant and direct
the respondents to reinstate the applicant in service with atl
consequential benefits. We alsc direct the applicant to refund

any amount if he has received by way of retiral benefits on
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accoﬁnt of the order of compu1sory retirement passed by the
Appellate Authoritylwithin three months from the date of re;eipt
of copy of the order and if not refunded in_time it wiil be open
to the respondents Lo recover the same from the applicant with 9%
interest thereon. With these directions the OA stands disposed

of. No order as to costs.

&,cwwr‘(QMoﬂ 7Av e
{Shankar Prasad) " ' (A.5. Sanghvi)
Member{A} _ _ Member{(dJ)
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