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{Per : Shri A.S.5anghvi, Member (J)}

- The applicant who is working as a Laboratory Technician
is aggrieved by the refixation of his pay and the recovery
ordered by .the respondents. According to him, his pay was
rightly fixed 1in the pay scale of Rs.1400-2300 in view of the

recommendations of the IVth Pay Commission and that there was no

the respondents to refix his pay in the scale of

reason for h
R8.1320-2040 and alsoc order the recovery of the excess payment

z. The case of the applicant is that he was appointed as

Laboratory Technician under the Respondent No.3 vide order dated

ot

28.5.1984 in the scale of Rs.380-560. Consequent on the
recommendations of the IVth Pay Commission he was nlaced 1in the

scale of Rs.1400-2300 w.e.f. 1.1.1286. He had continued to draw

{

the salary in the scale of Rs.1400-2300 ti11 the refixation of
his pay by the respondents vidé\orders dated 7.4.1297 énd 6.5.1397
It was found while giving effect to the Vth Pay Commission
recommen&ations that the scale of the applicant was wrongly fixed
in the scale of Rs.1400-2300 and the Deputy Director {Admn.) vide

he *Respondent No.3 to correct the
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mistake and place the appliicant in the scale of Rs.i320-2040

w.e.T. 1.1.1986.  Pursuant to the directions given by the Health

Ministry, the Respondent No.2 vide his order dated 6.5.1997

directed refixation of pay of the applicant in the pay scale of
3/~
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as per the
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Rs.1320-2040  being the replacement scal
recommendations of the IVth Pay Commission w.a.f. 4.1.1988 and
also directed the recovery of the excess payment made to the
applicant. These orders were challenged_ vy the abp?icant in

CA_NG.267/98 before this Tribunal and vide order dated 11.6.199%

this Tribunal aquashed and set aside the orders dat—d 7.4.1997,

applicant prior to refixation of his pay.
Liberty was however given to the administration to issue show
cause notice to the applicant about the intended refixation of
his pay w.e.f.1.1.1386 and intended action for recovery of the
aéauht and calling upon the applicant’s explanatién and
representation and to pass necessary orders as deem it after the

receipt of the representation. The respondents therefore 1issued

.&.1399 calling upon the
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applicant to show cause why his pay should not be refixed in the
sca?é of Rs.1320-2040 w.e.f. 1.1.1986 and recovery of the excess
payment/arrears should not bes made from him. The applicant
submitted his representation against the show cause notice and
after due consideration of the representation of the applicant,
the respondents have again passed the order refixing the pay of

2040

"‘l

and directed the

I\.n

the applicant in the scale. of Rs.1320-
recovery Qf the excess payment made in suitable instaiments.

rieaved by this order, the applicant has moved this 0A.
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3. The main contention of the applicant is that he was not

wrongly placed in the pay scale of Rs.1400-2300 but was given the

@

scale 1in accordance with the recommendations of the Ivth Pay
Commission. According to him, the Laboratory staff who were

recruitted as Graduate in Science were recommended the pay scale

8}

¥ Rs.1400-2300 and as such he was correctly placed in the said

pay scale. No question of refixing of his pay scale arises as
his pay was rightly fixed in the pay scale of Rs.1400-2300. = He

has also taken e:cept1an of refixing his pay after a period of 11

vears and has contended no recovery can be effected from his

4. . The respondents in the reply, howsver, have strongly come

out with a case that the fixation of the pay of the applicant in
A~ .

the scale of 1400-2300 was]adm1 istrative error and this does

not give any right to the applicant to c¢laim the same scale.

According to them, the replacement scale of Rs.380-560
recommended by the IVth Pay Commission was Rs.1320-2040 and not
Rs.1400-2300. It was by sheer inadvertance that the applicant
was placed in the pay scale of . Rs.1400-2300.  They have also
contended that the IVth.Pay Commission specificai?y stated on

para. 7 of the recommendations that the pay scale 5?
RS.?&JG—ZSJDlis meant for the pos st of Labofatéry Assistant 1in
Directorate ofe Marketing and Inspection and.does not apply to
Medical Laboratory Technology Tec kn1c1an under M1n1 stry of Health

and Family WelfTare. The applicant was therefore not entitlied to
. . . } B

be placed in the scale of Rs.1400-2300 and it was open to the



respondents, since it was a mistake committed by the
administration, it was alwavs open  for administration to

the
rectify mistake committed and recover the excess amount paid.

They have maintained that he order of the refixation and

recovery passed by them are ju§t, valid and legal and have prayed
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Wea have heard the learned counsel of both the partise
duly considered the rival contentions.

5. It is undisputed position that the applicant was
appointed as - a Laboratory Technician in the scale of Rs.380-560
The contention of the applicant 1is that the

IVth Pay Commission had recommended the revision of the pay scale

for  the post of Laboratory Technician and the pay scale of
Rs./1400-2300 was given to the Laboratory Technician. According
te him, the respondents had reghtly placed him in the pay scale

of Rs.1400-2300 and as such there was no justification to ‘'‘refix
his pay in the scale of Rs.1320-2040. He has placed reléance on
a letter dated 3.12.19858 written by one Ravi Datt from Ministry
of Health aﬂﬁ_ Family Welifare to Dr.indira kapoer, Officer
Incharge, F.W.I.R.C., Mumbai7 In this letter, it was pointed out

.8/-
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to Dr.Kapoor that the pay scale adopted by her was not correct.
The categories of the posts concerning various Ministries/

been shown in
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the relevant portion of the report have been dealt with in
Chapter 8 of t;e Fay Commission’s report. The 1letter further
goes on to say that you are therefore advised to consult Chapter

of the 1Vth Pay Ccmmission Report while determining the
fixat%a. of péy of various categories of the posts in your

tate that the corregt pay scales of

-
s §
[6)]
ot
amda
(‘.i.
=
ct
weds
(o]
o
-l
ct
—h
o
-3
ct
-
[$}]
-3
»
ct

these posts given in chapter 8 of the Pay Commission Report are
as under. One of the post mentioned in the letter was that of

of Rs.380-560 and

1))
)

(

el

L aboratory Technician having existing pay scal
the revised pay scale mentioned was Rs.1400-2300. It appears
rter from an officer from the Ministry of

Health and Family welfare, the :espondent No.3 had placed the

applicant in the pay scale of Rs.1400-2300. Howeaver, when we
look to the Chapter & +to the IVth Pay Commission Report, 1%

becomes guite evident that some mistake was committed by the

office of the. Ministry of Health and Family Welfare. The
corresponding replacement scale of the sca?e of Rs.380-560
recommended by the IVth Pay Commission was Rs.1320-2040 and . not
Rs.1400~-2300. t is not the case of ﬁhe applicant also that the

the IVth Pay Commission and conseguent to such recommendation the

Government has upgraded this post. When the post was not
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Commission Report  nowhere recommends
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upgradation of the, post of Laboratory Technician in the Ministry
of Health and Family Welfare. ©On the contrary, it has made clear
distinction at page 203 of the Report where it has suggested the

scale of Rs.i1400-2300 for +the Laboratory Technician 1in the

Directorate of Marketing and Inspection. It 1is c¢leariy stated
therein that this scale will be meant for the post of Laboratory
Assistant in Directorate of Marketing and Inspection and does not

apply to Laboratory Technician 1in the Ministry of Health and
Family Welfare. Under the circumstances, the submission made by

the appnliicant that the IVth Pay Commission had recommendst the

v

replacement scale of Rs.1400-2300 1is not well founded. It

appears that it was by inadvertance or on a pure mistake, the
applicant was placed 1in the scale of Rs.1400-2300 and hes had

continued to draw the pay in this scale which was wrongly given

to him. The mistake appears to have been discovered while fixing

the pay of the applicant in the revised pay scale recommended by
the Vth Pay Commission. Since this was a pure case of
administrative error, it was always opsn to the administration to
rectify that error after giving opportunity to the applicant to
show cause. The applicant has been afforded that opportunity

after the direction given by this Tribunal and after considering

esentation in this regard, the respondents have passed

nr
the order refixinf his pay in the scale of Rs.1320-2040. We do

ying scale of Rs.380-860. Chapter



Commission. The IVth Pay Commission has not ‘recommended the pay

scale of Rs.i1400-2300 for the Laboratory Technicians working in
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the Ministry of Health and- Family Welfare, and possessing
qualification of Graduate in Science. Under the c¢ircumstances,

we do not find any justification in the say of the applicant that
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he ought to have been placed in the pay scals of Rs.1400-

d in that scale and that the orders passed by
the respondents refixing his ﬁay scale and the scale of
Rs.1320-2040 are 1illegal, unjust and invalid and requires to be
guashed and set aside. We, therefore, do not see any reason to

1nterfer with the orders passed by the respondents refixing the

scaie of the applicant.

7 However, so Tar the question of recovery vof the excess
payment made to the applicant is concerned, it can not be ssaid

that the recovery of the excess payment made to him is justified.
It is guite obvious from the letter dated 3.12.1388 (Ex.A-11) of
Ravi Datttfrom.the\Ministry of Hea{th and Family Welfare that
Ministry itself had misinterpreted the recommendations of the

Ivth Pay Commission and if anybody was to be blamed for giving

[Le]

wrong pay scale to the applicant, it was the Ministry of Health

and Family Welfare and not the applicant. Since the pay scale

wWas g nolic due to the erroneocus interpretation of
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the recommendations of the IVth Pay Commission -by the Ministry of

F

& cannot be blamed for the same.



In the case of éhyam Babu Verma & Ors. vs. Union of Indié &

Ors. reported in 1934 S5CC (L&S) 8832, higher pay scale was

erroneously given to the abp?icant since 1973 and the error was
rectified in the year 1984.. The Supreme Court while considering
the question of recovery of the excess amount paid to the
petitioner on account of replacement in the erroneous pay scale
laid down that no recovery can be allowed to be made. It is
observed by the.Suprems Court in Para 11 of the judgemeht . as
under :-

Although we have held that the netitinners

ntitlied only to the pay scale of Rs.330-4480

rms of the recommendatioc ns of the Th.rd‘Pay

sion w.e.f.January 1, 1973 and only after

of 10 vears, ti & w entitled to

v scale of Rs.330-58 t as they have
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e yvear 1984 wi rom January
shall only bes jus nroper not to
xcess amount which has already been
em. Accordingly, we direct that no
d be taken to recover or to adjust any
unt paid to the petitioners due to the
the respondents, the petitioners being
responsible for the same.”
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2. These observations of the Supreme Court apply with fuil
force to the instant case also. Following these directions of’
Supreme Court, in the instant case also we direct the respondents
not to recover any excess amount pavd to the aap?icént and if any
amount has already been recovered in crnacquence of the ordérs
passéd. after refixation of his pay scale 1in the scale of
Rs.1320-2040, the same shall be refunded to the applicant and
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this exercise be

raceipt of a copy of

time,
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made. The rest of the
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f. No order

the same shall be pavable with

carried out within three months from the date of

of the date til11 the refund is

the

as

applicant are

to co

reijscted,
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(A.5.SANGHVI)

MEMBER (J)



