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Narinder Khanna.

Executive Engineer (E},
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Mumba1—400 022, ‘ . o - Applicant

By Advocate Shr1 Shivaramakrishnan. -
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1. ~Union of India through
Director (EW), Ministry
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K. Jindal SE (E}

M. Palanimuthu EB
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K. Dhillon EE

. K.D. Sawai EE, L _ Respondents

By Advocate Sﬁré'V.S. MaSurkar'forvR1.
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By Advogzts Shri A I, Bhatbkar with Shri K.R. Yelws,
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1. Union cf Inidia throuah

© Director [(EW), Ministry
of Communication, Department
of Telecommunication, 1300-A
Sanchar Bhavan, 20, Ashoka Raod,

“New Delhi-110 001. | _ B
2.  K1P..Ramanandén SE (E)
2. S.S. Dumbhere SE (E)
4. CR.K. -Jain.  AE (E),
5. ' T,R.Istwanathan EE (E)
6. - S.B. Gupta EE (E)

7. M. Aaryl Mani- "EE (E)
8, Suhdar Pal EE (E) - o RespOndent84
By Advocate Shri V.S. Masurkar for R1 &
: - 8hri R.K. Jain, applicant in person.
'0.A. NO. 41/99
Gobina Menghahf, ‘ I B
Exeoutive‘Engiﬁeer’(E), '
MTNL, Telephone Exchange Building
Goregaon West, S . - '
Mumbai 400 062+ . _ o Applicant

By Advoate Shri Shivaramakrishnan .

Versus

1 Unio ndia through
: D}Te Ministry of
o Gomm Department of
Tele atiorn, 1300-A
Sanc avan, 20, Ashoka Road, -
New Deihi-110°001. :
2. ~ Prateep Nettur EX (E)
3. D.R. Rao. SE (E)-
4, M.Suheendran EX (E)
5.  C. Suneja  EX(E)
6. » Godhan Prakash. (EX (E)
7 V., Rejaram EX (E}
5 _ Ramdhar Sharma En (E Respondents
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_ furt er

By Advocate,Shri V.S. Masurkar for R1. - .

O R D E\ (ORAL)

Hon’ b]e Smt. Shanta Shastry : Member (A)

tAlI.these‘three 0.As ccntainva.ccmmcn issue and
the facts aré similar and the dDD]?Cahtb have c?
the‘-ccmmon fwmpugned order dated 09.01. 1998 anu‘the
part1es have a1so agreed to the . tnree O 'As being. heard

together.’ Accordwng1y5 we Vpreceed to dieposevof_a11

these three O0.As by a common order.

&

2. ' The appiicants,'have challehged the  Office

'Memqrandum dated 09th \ qanuary, 1988 whereby the

senicr%ty'1ist “in" “the . grade"cf‘ Assistant Engineers
(Eiectriéa]) »ﬁn‘ P & T CiV?] w1ng ~of Department of

Te]eccm has been rev1sed they have prayed to -quash and

_ -set. aside the afcresa1d 1mpugned OM and ‘to d1rect the

+

respondents to recast the_senwor1ty‘11st-,in, accordance

w1th/

e pr1nc1p1es of JCOntinuous- officiaticn'_and

?o grant_the senicritvu etr1Ct1y “in accordance

ate of"regu}ar appo1ntment in the cadre of

Assistant Engineers (E]ectrwca})‘wwth a]]{ ccnsequent1a1'

benef{te ~and - promotions ‘tc the ‘grade cf »Executive
Engjneer with effect frcm November,--1988 and to the
grade of Super:ntend1ng Engsneev wwth effect from June,

1998 1.e. ‘the date from wh1ch the applicants Junich

4]

had . been - promoted with . arrears of pay and allowance:

Y

including interest. The applicants have also prayed fo
& direct th the

@
O



Yt“S) 1510 in the mattEt of/I.K. Sukhija‘&'vOthere Y

4 S -

.

Judgment - of 'Hon’b1e Suoreme Court repohted in 1997 SCC

W

Unwon o; Indwa.' S A

3. : The' main grievance ‘of the app]icantsgie that -

the1r een1or1tv has not been r1ght1y aeswgned aS certain

direct *‘Cru1bs 1ike the oty the reupunder have 'beer

showh above them in: the een;or:ty list- though they were

‘appo1nted much 1ater than the app11cants..ijheh 1earned
- _counse] "fdr the app11cante Shr1A Sh1yaramakr1shnan;
_ submits that the ' app11cant§ , main: grievaneeh is with

reference vfe para 3 (three) of the OMZ dated‘O9th-

. January, 1998. They agree that'the'seniority 1ist’ has -

to, be *revised in compTianee -of the judgment of the

Hon’ble Supreme. Court -in the _caSe' of I.K., ~ Sukhija

‘(supra).- However,_-the' respondents have retated the
' d1rect recru1ts and promcteee onf 1:1 basis from'.1969'
\onwards - for determ1nat1on of 1nterse seniority in

1accordance with the M1n1stny of Home Affa1rs OM dated

n
£

.12 1959 : According to the app11cants th1c rev1sed

a

" sdnionity 11st is in v1o1at1on of the Judgment ‘of the

‘]
feme uuurt-in Iph.' Sukh"a (supra) and a

i

1so the five
Judgesh Beneh' judgmentu in: the case- of Dwrect Rec ‘uits

Class II ng1neers ASSOLT8L1OH'VS.' :tate of Maharnn wtra

(953
-0

repomted in - 1990 . 8CC ‘(L&S) 39, The _app11cant’e

pbjection - is to the ef?ect‘thaticertain direct recruits

who were.appointed much later have been given .seniority

~

L

Tier 'vears when they weré not ‘even born in the

01 ear )
Servicea Faor exampie a person who was appointed 1n 1877

N



5 @ ¢
against -the vacahty'of'a d{fect rebruiﬁlhaé been given
seniority of 1970 as theVQacancy Had afisen during that.
,yéarx This according to the'appTicants'15,éfb1trary and
unconstjtutiona1. Fufthek, the respaﬁdentg have ndt
-taKeﬁ into. consideration. the instructions of the DOP & T
. dated 07.02.1986 whereby the_‘OM'daied,22.12.1959'has

been superseded.

4. The iearned counsel for - the applicants hakes-a
‘another po1nt that the OM - dated 22 12 1959 wou]d appTy‘
where th isre is a quota prescribed and ‘there . is breqk'
déwn’of the ro}a qqota  ru1e. Ih‘the présent case né
-defjnfte quotazjnrescr{béd aS-eié' evident ,from  thg
recruitmeﬁt rules er~ the posﬁ of Assistant Engineer
(E]éctficai)'(AE (E)).- Thé »redruitmenp vruﬁeg ﬁrOvﬁde
that 50% of the posts shall bé ff]]ed by ‘direct
recruutment failing which by transfer on deputat1on and

50% to be f11]ed by promotion fa111ng which by transfer_'

on- deputat1on. Since ther§_1s a prov1so to prov1de for

B f‘]Tﬁng the bost ‘through tranbfer on deDUuation it

ﬁ nndt be said that there is a def1n1te quota prescr1bed '

such the OM of

™
(A0}

. 12.1959 1s_vnotffap011ca le. in .

the case .of t e applwcants and resorting to SUbh arnn OM

for f1x1ﬂ9 the fnterbe seh:or1tv amongbt _the’ promofe

and d1rect rerru1tq is 111ega1 accord1ng to. the 1earned

counsel for the app1?canus.
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AEs (E) so also are the applica

- regular promotion as AEs (E).

5. . The learned oﬁUﬁsel'\ubm1d further that in the
judgment of the = Supreme Court dated 7.1997 in the
case of T.K.  Sukhija & -Ohnhers (supra) it was held that

the appellants are entitled to their seniority counted

from the date they*were'ihﬂtia]ly promoted as AEs (EY.

As is evident the applicants in thét case were promoted

_L.
i,

i o+
[RA L

(f)

he present

app1icaﬁion. The Téérned-pounse1 therefore p]eads ﬁhatf

P

the applicants’ case’being“simijar to the one in  the

case of I.K} oukhﬂja (qupra) the app?w nts areQaﬂso

‘entitled to count their sen1pr7ty from the date'of-their

~

6. The official respondents " have filed their
written sﬁatement; The '1eérned cogn881  for the
respondents opposes the prayer of the applicants: and.

submits that the'respondents-haye striét]y gone by the

Judgment 1n the case of I. h Sukhija (subra) as well as

py the OM dated 22. 12 1859 wh1ch was app11cab1e 1n ‘case

f’%?e app11canta.' This OM prov.dea fur quota rota ru]e'

same is made after a few years at a later date, then the

~dba

direct recruits recruited in the subsequent year against
the earlier vacancy . against the earlier slo

Accordingly the impu gncd seniority list has been drawn

Al e basis As far as dates of regular appoiniment
£ the zoplicants are concerned they are noto disturbed



-
-

- gives support to the respondents

) 7 \
and aé.ssuch\ the apb?iéénfs sﬁduFd*have no grievance
Fgrthér, thé - Jeairne | counse] for the officiat
respoﬂdénts' submits that - iﬁwan‘ear3ieffjudgmeﬂ@ in OA

No.373/1987 filed by Respondent No.4 in OA - No.40/1999.

his Tribunal has given the judgment on 03.5.1991 which
has become final and binding between. the parties. The

T —~
i

ribunal ‘directed

fresh séhiority list in accordance with +the OM dated

22.12.1959 of the Ministry of Home Affairs. Thus, this
g éct%om,in resorting.tdv

the OM dated .22.12.1959 while recasting the reyised

seniority list '-ofl 09.01.1998. = In regard to the

‘reference to the OM dated 07.02.1986'§by the learned

«

counsel for the applicants Shri Vv.8. Masurkar, learned

. counsel for the respondeﬁts‘fa1r1y concedes that the OM

datédl22;f2.1959 has been‘amended'onf07.bé.1986. ,Thfs
ameﬁdment took intd considérétioh‘the»varfous judgments
paséed' by‘ dffferént qourtsfinchGiné the Supreme Court
in the intefyenfng peﬁ%od'betweén'1959vto. 1986 holding

t . the principle of giving seniority to direct

£~

ruits based on the year of vacancy is not ‘Yegal.

USRIONS were a

provides that the seniocrity shall be counted "only’ from

the . date of actual appointment and not from the date of
VACANCY. The OM further prescribes details . regarding
the actual  working ocut of the seniority. However, para
LY
. N . ’
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o
) of the OM states that the ordsr shall take
rom the first "of March, = 1556 The reievant

of the OM is reproduced below:

"2, This matter, which was alsd discussed
in the National Council has been engaging the
attention of the Government for guite some time
and it has been decided that in- future, while
the principies of rotation of guotas will still
be followed .for determining. the interse
seniority of direct. recruits and promotees, the
present pracatice of keeping vacant slots for
~being filled up by direct recruits of later
years, thereby giving them unintended seniority

over - promotees " who are already in position,
wauld be dispensed with. . Thus, 1f. adquate.
number of direct recruits do not become
~available in any particular year, . rotation of
quotas for purpose of determining seniority
would take plate only to the extent of the
available direct recruits and the promotees.
In . other words, to the extent direct 'recruits
are not. ~available, the promotees will be
bunched together at the bottom - of seniority
Tist,. below the last position upto which it is
possible to determine seniority, on the basis
of rotation of quotas with reference to the
actual number of - direct recruits who become

“available. .. The unfilled direct recruitment
‘nquota vacancieis would, however; be carriel

forward. and added to the corresponding direct
recruitment vacancies of the next year (and. to
ubsegquent -years where necessary) for taking
action for direct recruitment for the total
number according to usual "practice.

Thereafter, in that year while . seniority will

be determined between direct recruits and

promotees, to the extent of the numbeér of

vacancies for direct recruits and promotees as

determined according to  the gquota for that

year, the additiocnal direct recruits sejected

against the carried forward vacancies of the.
previous ' vear would be placed en-block below
the last promotee (or direct recruit as the
case may be) in the seniority list based on the

rotation of vacancies for that year.  The same

princigis noids good in determining, seniority

1k & event of carry forward, if any of direct

r iitment  or. promation quota vacancies (- as

T 2 may abe }.in the subseguent vears.

IS
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D

7 These orders shall take =ffect from st

. March, 18985, Seniority already determined in
 accordance with the existing principles on the
date of issue of these  orders - will not be
reopenad. In respect of vacangies for which
“.recruitment action hasAa1ready'been‘ taken, on
the date of issue of theée_orders either by way

of’ direct recruitment or promotion, seniority

will continue to te  determined  in accOrdanre'
“with the p"1n01p7eb in.fOﬁCe prior to the issue
of this ‘ '

C)
=

The seniority-shaWI be determined in accordance with the
existing principles.  on the date of i“sue of the orders
will not be re40pened. -So also in respect of-;vacanciesf>

in whiCh recruftment action had a1ready been - taken on

'the date Of issue of the order ewther by way df. direct

]

recryits  or. promotion, seniority would continued to be.’

determined 1in accordance'with the pr1rcig1es° in .~ force

prior to 'the issue’ of the Qa;d OM

£ L3
7. The official respondents, therefore, submit
that their action in recasting the seniority list as per

the OM dated 09.01.1998.is quite in order and therefore,

..o e i T o e A e b . {0 - et [ i o e
O the  applicants only 1 18289 and they had not
ot o er s b oa e [
21gnt  ¥EAFS 31 reguisite service, bul tney

I —s
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_comp11ance of thé  direction

o
Yfied and hereFO“e, these applicants cannot be

shown as ‘senior to him. However, he admits that he has

‘not challenged the \e'1ur1ty Tist of 09.01,1998.
g, Shri AZI.._Bhatkar, tearned counsé1 ;appeariﬂg

on behalf of applicant in 0A 41/99 also Copted the samg

(4]

dvanc

o

linhe of arguments as dgby_Shr?.Shwvaramakrisnnaﬁ,

learned counée1,for the applicants "in. the other two OAs.

Wé'havehg%veﬂ our caréfu1 consideration to fhn arguments
advanéed- bh béha1fv of thé »app1iCantsuas We11 as the
rexpondenus aﬂd have perused the- e1evant ‘judgments as
we11_as the recru1tment ru?e Welfind ﬁhatithe revised
senio 1t; Tist '5F 05.01.1998 camél:to  be. 1ésded'iﬁ'

r~

< O3

o

the Hon’ble Supreme

COuFt,in'the ‘case of I.K.. Sukhija (subra).' As has

already been pointed out earlier the Hon’ble. Supreme

i

Court he?d‘that the app1icants thereih were ént?t]ed to

‘as AEs (E) -We note /that “in the dimpugned
"thevdaie of fegular apboimtménts of .the

applicants have been shown correctly - and this is not

. disputed. The ..real - grievancé "is beéecause of granting
r - T
earlier . senfiority to the direct recruits who were

PRI

appointed much - later = than the app]
7/

vacancies which arose in-the direct rec u1tﬂent quotada in

the garlier vesrs For purpose of  illustration “the
A

learned-counsel: for the. applicant draws our attention to

the sentority 1ist wherein the applicants are shown at

St., Ho 8L, BC a ;‘f? espectively herzas Respondant
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No.Z 1n OA 39/93 -1i.e. Shri  S.K.  Virmani who is

1 -~
|

"direct recruit of 1377 has been granted seniority at 2

therefore, find that there is a force in the contention
of the app?fu ts that some of the direct recruits - were -
not even qua]1f1ed to be 1r'GovernmentAjob-age wise ,and

Y

the minimum qua71f1cat1on wise oh those particular dates

‘/"’

when the vacancies . had arisen;_ It ‘certainly is
~ ’ anamolous to g?ve theﬁ_seniofity from the dates of the

vacahncies. However, ‘the respondents cannot also be .

@
X

‘faulted on the face of it as they have Ffoilowed the

211
R R

i
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i3
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o
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T

07.02.1986 when fortunately they rea}jéed the flaw,i.

@ -

the * apparent contradiction in such computation’  of
o ' ‘ v , /
interse seniority between direct recruits and promotees.

B

he respondents acknowledged -.that this practice of
/ ‘lsRowing direct recruits recruited 1in subsequent year

nst ear?ier ‘vacancies’ %n\‘the quota of the direct

C .
e
0
o
)
Q..
LD
O
o
. |

recruits was ridiculou tified the procedure by

1
(]
~u
[ul
[ I
s
[X9)]
o
h

uing the OM date

soCr

(I 3}

10 . - We. have also perused the Jjudgments relied upon

by the learned counsel for the applicants inb1udingrjthe

o recent Jjudgments in Suraj Prakash Gup pta &

: . : . ; A
Cthers Vs, State of J.K. & Others of the Supreme Court
. ‘ .

=S aVe 1 Y 1 ANT

of India dated 28.4.2000 reported in 2000 (1) SCSLJ 427,
N - . .

z . - - - I I

The underiying principltes in.all theses Ju = at
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o

regular appointment Thiz has also beet rnflcctsd i

the HerééﬁQHS'af the official, rasp gndwuf\ in tﬁeir SwWN

OM repr@ducéd  aéove. ;-Iﬂ faét,';n the Judomant 1; the

case of Sura .Pralvch Gupta & ch@rs'(Suﬁr )it has beer
‘CWearTyL ruled “thaﬁAv&i{ect recru{ts - cannot claim .

C“"waani from " the dﬁ%e 'dfh‘acaﬁ:}vin‘quota cefore
their sélection.- :‘WHiWe“we do ‘appfedfate 'ghat the

\

official ~respondents have followed the decisipn of the

Tribunal (Bombav Bench) in-R.K.- Jaini(supra) dated 03rd

‘May,'1991 in f0110w1ng the pr1nc1p1es 1a1d down in .thé'

I}

OM.déted-;ZZ;J2.1959."_ The respondents could not. in any

case nave ignhored the é]ear prin01p18 1a1d down by the

Hen'ble Apex  Court. * The =se }Wﬁmw y'ha oo b

N
+
T

S j"{; S One

from the date of regular promotion: in thé case of

_promotees and from the*date of appointment in the case

of direct recruits irrespective of when vacancy arose.
However, as that judgment in R.K. . Jain has become final

inding between 'the_ parties, that may  only be

judgmeﬂt 1n gerqonam at  thi t age. - But,

(/)
iz}

no doubt tlat the . resoondents are duty bend

Gcle 141 of Co st%tﬁtiOﬂ:of Indiz to implicitly

D)

follow and imp1emeﬂtn theg Judgments of the Hon’ble

uféﬂe Four* on the reWe ‘ant issue.

1. : Respoﬁdent NO}4 had"taken obiﬂbhwon to the
seniority of the applicants on. the ground t%at they were
pfomoted regularty only ~in 1989, However, in this
regar i we note that the aa*"”a‘*’ ware grarted regular



) w

1

.

f the Judgﬁm,h* of the Calcutta

4

SL,/.;

[£6}
m

promoticns "as a

:Bench3of the‘TrTbuhaT'in'OA.NO. Since'ﬁhe grievance of
ain

the prpOﬂuHﬂl Jo 4 .app ars 'to be a: t the action of

)
- U)

R . the offwc1a1 reepondente and he has not -objected to his

being impleaded by the applicants as private respondenﬂ,

we .do ﬂot comeéder Eis eEOve'submissfon as relevaht for

de"1dnng th iseue bafore ué. Howeve(..if he has 'eﬁi

W o f | grwevance{ 71berfv is granted to hwm to proceed with- the
| mater in accordance with law. . | - -

2. We are of ﬁhe cehsiqered yiewhthEt the fevisedu

sen1or1ty 11st 1esued unde} 0.M. dated-Oé.O.1998 heeds

to be recast 1n the 1;ght of the pr1nc1p1e¢ lawd down by

Lhe Hon’ble Suoreme Court 1in Var1OU\ Judgmente 7nc1ud1ro

I1.K. Sukhija .(sqpra)J In the facts and c1rcumqtancee

of the case, the aforesaid three OAs (OASQ, 40. &

41/1999) are allowed to the following extent.

P4

therefore guash-and set aside the . impugnhed

dated 09.01.1998 revising the seniority list

'

-

(i) We direct  the respondents to recast the
senjority list having recard 'to the Judgmen

’ of the Supreme Court and observations made by
NERED The . aoo1ﬂcart= shall also  be entitled to

rﬁsequeﬁtia} benefits in accordance with law.
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tha date of reuelpt of" a copy of th1s order. , i: B
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