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Narinder Khanna.
Executive Engineer (E),

3rd Floor, Sion Post Off1ce"
Building, Sion,

Mumbai-400 022. T o , ' Applicant
By Advocate Shri'ShiVaramakrishhan

Versus

"1.' ' Unién of India through

Director (EW), Ministry
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1300 A Sanchar Bhavan, .
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2. VLK. Dogara SE (E)
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A K.K. Jindal SE (E)
%\” E.M. Pa1an1muthu,EE;
é.i" , Radhev Mohan EE

7. MTV-N.K. Dh111on-.EE
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O.A. NO. 46/1999
K.J. Suthar,

Executive Enginnet/(E),
MTNL, Telephche Exchange

Qu€1dir5_ ath Flnor, RBandrs
(West), Mumbai-400 qu - ‘ - Applicant
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1. " ‘Union of Inidia through
© Director (EW), Ministry : ,

of ~Communication, Department
of Telecommunication, 1300-A"
Sanchar- Bhavan, 20, Ashoka Raod,
New Delhi-110 0Q1. ' -

o

2. K.P. Ramanandan SE (E)

[

.S.S.vDumbhére SE (E)_;

4, 'R.K. Jain. AE (E),
5. . T.R. Viswanathan EE. (E)
5. '§.B. Gupta. EE (g)

© 7.0 M. Aarul Mani- EE (E)’
8. , Sundar Pal EE (E) - S Rebpondents

By Advocate Shrj .S, Masurkar for R1 &
Shri R.K. Jain, app11pant in person.
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Executive Engineer (E),

MTNL, Telephone Exchange Bu11d1ng

'Goregaon Wests, K :
Mumbai 400 062. x S : - Applicant

'By Advoate Shri Shivaramakrishnan

» : .+ Versus.
X\\//uh1on of India-through

Director (EW), Ministry of S

i Communication, Department of =~~~ =

Telecommunication, 1300-A
Sanchar Bhavan, 20 Ashoka Road

. New Delhi-110 GO1.
2. Prafeep Ne;tur_'E; (E)
3. D.R. Rao. "SE (E)
4. . M.Suheendran | EX'(E)
5. . c. Suhejé. CEX(E) |  ' '_"&
6. ' -Godhan Prakash (EX (E)
7 -V, -Rajaram EX fE)
E Ramdhar Sharma  EX (£} Respondents
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By Advocate Shri V.S. Masurkar for R1.

O RDER, (ORAL)

Hon’b]é Smt. Shanta Shastry. Member: {A)
: | :
A1l these three 0.As contain a common- issue and

- * the facts are similar and the applicants have "challenged

—

théj common: impugned- order dated 09.Q1.1998‘ and the
parties have also agreéd'to the three 0.As -beihg “heard
_together. Accordingly,  we proceed to dispose of &all

these three O.As by a comwcn order.

2. | - The app]icants havé vcha}1§nged- the Offﬁcé
Memoran@um ‘déted,_~09th  Januany; 1998 'wheréby the
senio}iﬁy 1%st"1n the  grade - of AsSistant Engineers
(E]éctrical) in P & T Civil ang'qu Departmentfbf
'Ie1ecom hés been_revised‘;hey haVe_prayéd‘tQ quash and
"set asidé -~ the aforesaid 1mpughed OM~ahd to di}ect the
fespondents.to recast ihe’senfority 1ist 1in accordance
yithf tﬁe;‘principlés ofjvcontiﬁuous 6ff1;1ation and

'f urther to‘grant the senijority. strictiy -in accordance

S jwik the -date of reguiar appointment in the cadre of

Assistant Enginéers (Electrical) with all consequential
" bepefits and promotions to the grade of = Executive
Engineer with effect from November, 1988 and to the

 grade, of Superintending~Ehgineér with effect from June,"

1998 i.e. the-date from'which the applicants’ junior

f -pay and allowances -

had been promoted ‘with arrears o

including interest. - The applicants have also praved for
a directicn ‘to the respondents to- comply: with the
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Union of India.

=

- 3. " The main -grievance of the applicants is that
\ ' ‘ ’ ) ’ ’

their seniority has not been rightly assigned as certain

direct recruits Tike the Drivate'reépondenﬁs"have been ,,

. Shown' above_fhem in the'seh{orityv1fst though they were -
| nappoiﬁted much 1at§r than,the‘apb]icants,.;vThe. iearned
counsel  for the app]icéntéA‘Shri ShiVarémakriéhnén
szmits'that_ﬁhe>‘appl1cant3’ madin grféva#cé is’ w1tﬁ_
referenceaﬁﬁb’ paré 3"(three)n_of the: OM :détéd 09th
'Januéry,_199%.v They agree that the seniority list has
to be revised in .Comp1iancev;6f “the Judgment of the
Hon’ble Supkéme‘Courtrin‘_th;' case of I.K.' : Sdkhija
‘(sﬁpra).“. HbWéVer,  ﬁhe{ resbéndents.-havef rotated'thé
di#ect'Fecruits>énd7promotéés on 1;1»kbasis. from 1969
-énwa?ds _'for deﬁerﬁination of':ihte?se _seniority“ in

~ accordance with the»Minﬁstky-of Home Affairs OM dated

'22.12}T959,- According to the'app1icahts this revised

;p'niéxﬁty list is 1in vfoTatibn,pf the judgmeni' of ,twé.
ﬂ'FQpremé;Courthiﬂ I.Kg. Sukhija (supra) and also”the‘fﬁve
Judées Benéh, judgmeﬁt jn .tﬁe case Qf’birepﬁ Rec}uits
Ciéss II EngfneerS“AssoCiatfon'Vs. State'of,Maharashtfg

reported in 1990 '8CC (L&S) .339..  The applicant’s
objection 1is td the éffect'that certain direct recruits

who were appointed much latetr have been given, seniority.

of earldier. years when they were not .evegn born 1n the
€ . ) . . .
geirvice For example a person who was. appointed in 1877

.
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against the'vacaﬁ y c% e direcf recruit has been gi?en
Seniority"e% 1570 ae the vaeancy hed arisen during that
‘ye:rf _Thie’eccerging' to the apo11“ ts is EFbitraryland
uhconstitutionaﬁ, Further, the .respondentsrghave~ not
taken into considera ﬁion,therinetfuctiene of. the DoP & T
dated 07.02.1986 whereby the OM dated'22;12.1959-ﬁas

been supgrsedesd,

4. T The 1eafned eouhseT'fore"the .ebp1icaﬁte rmakes
enother point- tﬁat the @M'daied 22!12.1959 would app1y
whefe therejis;a quoté prescribed 'and Aﬁhere ﬁsv.bfeak
down of the rete guota - rule. 1In the_pteéent Cése no
defiﬂite"quota~°preecr1bed eas is  evident fromv the
recruitmeﬁt _ru1ee',for the pest ova$sistént Engineer

(E]ectrica?d (AE](E))Q . The recru{tment ruié; provide
that' 50% of the wposts shall Ee filled by direct
reeruftment.%ailing.whieh by transfer on deputatioe and
‘ 50% to be filled, by promot1on fa111ng which by transfeh
on - deputat1en. S1nce there is a prov1so to- prov1de for
.fi11ing_ the' post. through tranefer - on depuuatnon, it

nnot ‘be said that ﬁhere is a den1n1te guota prescr1bed

s

M of 2.‘2 18959 3

ar ae such the OM of 2 s not apo]ica e in
t case of tPe aop11cants and resorb1nu to such an OM
For fixing tme ;nteree seh1or1tv amgngs ‘the promoteee

and djrect'recrujts_ie 111ega1 accordwng to the learned

counsel for the appTicants.
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D The learned COUHSE].\ubﬂ‘oS quthéF’that in the
Judgment of. tde Supreme ‘Couﬁg dated,08.7.19}7.{nvthe
case of I K '.Sdhhija & Others [(supra) it was held that
the appe?lants are;entitWed ﬁo their seﬁ{otjty counted
from the date they wefe initia1iy-pfomoﬂed as AEs (E).
As - is ev1de.te the app11<arts in that case were p;omoted
AEs (E) so also. are ‘the applicants in the present

app]ioaﬁion} ‘The'1earned'counSeY_therefore pleads that

the applicants’ case being similar to the one 1in the

(#2]
o

. L o . .
case of. I.K,. kh1ga‘(supra) the applicants are also

entitled to count their.senﬁority froin the -date of their

regd1ar promotion‘as AEs (E).

5. N - The off%o¥a1d resp0ndents"have» fiTed 'theﬁr

written statement. The Tlearned courisel” for  the

Vrespondents opposes the' prayer of the.app]icants_and

A

submits that the respondents have str1cL1y gone by .the

'Judgment in the CaSe of I K. Sukh13a (supra) as we11 as

by the OM dated 22.12. 1q5q which was app11oab1e 1n case

applicgnts. This OM prov;de\ fur quota rota rule

states that +if direct reoruwfmert is not made

.

» -~ r

the ear1qer VaCaﬂCy get the seniority f
] .
the earlier Vacancy agawnst the earlier slot
Accordingly the imp ugned seniority list has been drawn
on that  basis Ag fa“ zs dates of regultzar appointment
~F the applicancts mre concerned they are Tnot o ghistu
i
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and  as"su;h the dDD]Ttdl é éhdu1d have no 9r1GVan =
furﬁher, Lthe. e d - counsel . fbr'vltbe off161a1
resoﬂdeHté submits . that -1n an earlier judgment in C#
No.373/13987 311ad hv Pnbpondenf No.4 . "0A No.,40/1999

K

~ibunal directed ~the respondents thersin to prepare a
fresh seniority 1ist~1ﬂ accordance with the OM -dated
22.12.1959 of the M1n1stry of Home Afsa1r . Thus, this

1

gives Qupport to the rqucnden .act10ﬂ 1n résort1ng'tO_

'the OM_dated 22,12.1959.'whr1e' recas

- ﬁ."{

ing the revised:

_seniority. list of  09.01.1998.  In  regard to the

~

D,

-
(%]
t

Q

reference to the OM dated 07.02.1986 by the learned

counsel for ﬁhevépp1iéénts Shri'v.é%'.Masurkaf, ]earned
_éounée1_fqr'the reséandeﬁgs fa{r1y boncede: that the - OM
.dated 22.12.1959 ‘has'-been amended on. 07 02 1986 This
amendméﬁt t&ok %nto congféeratjon'the-yarious  jUdgMents
passéd . by Vdifferent c$urts'1nbﬁuding:the Suéréme Cqurt
}h the iﬁtérvéning périod'between 1959 ﬁo -3§86'?ho1d1ng
_that '_phe pr1n:1p1a' df' g{vin9 Msen1drityv'to' direﬁt

*ruitc baqed on the'yéar' of vacancy is° not legal.

hat the seniority shall be Co uhfed only from

£

appointment and not from the date o




from the  first of March, 1986. Tnhne reievant

of "the OM is reproduced below:
: _

-
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2. This matter, wh
e National Council ha
fion of the Governmen
it has been decidsd ‘J‘“!
‘principles of rotation of qu
followed .for de*erm1ting the

ority of direct recruits and promotee:
nt pracatice of keeping vacant s
filled up by direct recruits of
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(D

ar
over promotees who are already in position,
would be dispensed with. Thus, 1if adguate
number of direct recruits do not become
available in any particular year, rotation of
quotas far- purpose of determining seniority
would take place only to the extent of the
.available direct. recruits and the promotees.

-

In other words, to the extent direct repruita’

are . not availabl re, the pmeO tees. w.“i v be
bunched togethér at the bottom -of senioritv
list, below the last position upto which. it i
possible to determine senijority, on the basis
of " rotation of quotas with reference to the
‘actual number of direct - recruits who become
available. - The unfilled direct  recruitment
.quota vacancieis would, however, be carried

U’) h

- forward and added to the corresponding direct

¥tment vacancies of the next year (and to
equent years . wner e necessar vy for tak lﬂg

on for direct  recruitment fOt‘ the ‘tota

=15 gccording to - usual praCLice
Thereafter, in that ypar while seniority will
be determined between d«re:f recruits
promotees, to  the ot the number
vacancies for dire ts and promotees
determined accordii & quota Tfor .t
year, the additis t recruits selec
against the car:ne F ncies of
previous  year would en-block be
the last promotee (or scruit as 1)
case may-be; in the ser st based on the
rotation of vacancies year. -~The same
grinciple hoids good if ning seniority
1 vent of carry f« T any of direct
r or  promot vacancies { as
T y oabe }odin bt efnt years

1 (W

s, thereby giving them unintended seniority

-

[



7. These orders shall take effect from ist
Marchi, 1988.° Seniority already determined  in
auCurdance with the existing. prwnc1p1eq on the
.date of issue of thesa orders i1l not be
reopened. In respect of vJ<ancées for which
‘recruitment action has already been taken, on
the date of issue of tha e orders eithern ty way

}

s
or promotion, seniority
rmined in - accordanc

)
)

S

t

of direct. recruitmen
i1 contﬁnue to te d

Wil te -
“with the pr nb1p1cs in force prior to the issue

of this O.M.

®

£

The seniority shall be determined in accordance with the

~existing principles on the date of issue of 'the orders

will not bé:fe—ﬁpéhed.. So a]éolih.reSDecﬁ of _yaéancies
in whioh _recruitment“ac;ion had already been'takéﬁ on
the date -of issue of the order eithervby way. of. direct
recruits or promotion, seniority would continued to be

determined infacchdanCe'with the principles. in force

prior to the issue of the said OM.

7. TheA"offic1a1 respondents, therefore, submit
that their -action in racasbvno the senfority list as per

8 is quite in order and therefore,

’

O | [ - 1 P o P of e
nearc shri R.K: Jain - Respondent
NO.4" in OA 40799 fis grievance is, in regard to the

e " N L T T e o e g _~ e
gction of  the official resp ondents as according to him
re official respondents have regularised the promotions
of the .applicants only  in 1989 and they had not

f :
» . )
complstad - eight ‘vzars | of rpuuva‘te service, but thsy
.
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1.C
v.not_qUélified ahd»therefore,»these'applicants éannrt be_>
‘shoWn as SQﬁiorftb him.' ”1wever,”he admits that he has
not challenged the-seniority.ﬂist‘af 09.01.1993.
9. Shri ALT. Bhatkar, 1earned Cbuhse1 appearing
on ﬁeha‘f of applicant in OA 41/95 élsr adopted the same
: - o

) I"iH‘e o7 arguments as ad"a} Ce'd U 20T ' C)hjVa‘f‘d!ﬂak'f?bhﬁaﬁ
: C J )
*

learned cBunSe1 for the app1icénts in the.other two OAs.

We have given our careful consideration. to the arguments

the.

-—_

1-

om
o)

advanced on behalf of the applicants as we

kespomdents éhdvhévé pérused thev‘e1evan£ judgmeht54 as’
well asithe récruftment ru1es.'vWe find that the-reyised
seniority - 1ist of 09.01.1938 came to .beliiésﬁed'in
-qomp]fancé Qf.the -d{rectiuﬁs vof the Qom’b?é Supreme
ACQurt.iﬁ.the ucasé'ﬁof I;K." Sukhija (supra).' As has
aiready béen po%hted~oﬁt éérlier the Hdnbee Supreme
’§COUFt. he?d]ﬁhat the app]icantsithereiﬂ were'éntit1ed to

t their seniokity from the dates‘they were initially

-promoted as AEs (E). We nétév_that in  the impugned

- . !

'seniority 1list the date of regular appointments of the

applicants have been shown-correctly and this 18 not
disputed The real grievance s because of granting

riier ~seniority to the direct recruits who were

C arldier yaars For. purponse | of 1T Tustration thao
gea"ned counsel for the applicant draws our attsntion to
the -seniority }fs% wherzin the appliicants are s%‘w. AT
=t HooRL RS and 22 “ssgegf“se’ V“e‘:zsj Serpoad o
3
.
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, .
NOo.Z .in OA 3%/%9 1.e Shri  S.K Virmani whoc 53 2z

. , \
Mo 12 although = wWas actually appointed . only =
29.11.1972, whereas the .applicants were aopu;nLed on
31.10.1877, 18.12.1978 and 07.11.1877 respectivel We

therefore, *find that there is a force in”the'conten?won
licants that some of. the di ‘ecf recruits @ were
not even qua11f1ed to be in Government job age wise and

- I

the mini mum qua11f1catvon wise on’ thobe particular dates_

10)]

when twe vacancies had arisen. - It ceftain]y i

anamolous to give wriem seniority from the dates of the
vacancies. However, the respondents cannot also be -

~

faulted on the face of it as they have foilowed the OM
of 22.12.1959  as it was in for ce Cat. leas®r  ti117

 07.02.1986 "When fortunately they realised the flaw,i.e.

the appakent contfadictien in such cemputation of

;nterbe eenwor1ty between d1rect recru1te and promoteee.

£~

The respondents acknow1edged “that thlb practice of.

gshowwna dwrect recru1ts recru1ted in subsequent year

o]
ot
O
&)

a of the dir

Dok

he " procedure. by

-

7
o
—t
|
o
o)
C

T
0

3

10 . We have also perused the judgment
for the applicants including the

ése nF uuraj Pr: kashveupta &

recent Judgments in  the ¢

Others Vs State of J.K & Others of the Supreme Court
. ! ”

of India dated 28.4.2000 reported in 2000 (1) SCSLY 427

The wnderlying principle in all these judgments i3 that
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12
the seniority is normally to be counted from the date of
regular appointment, Tniz  has also been reflected in
the dDC(S?Gne_Qf the u?fwc a?;féSDDﬂdeﬁtS it thair  own
CM reproduced above. In fact, in the judgment 1in ghe

clearly ruled that ‘girect recruits cannot claim
appointment from the date of vacancy in quota before
‘their sélection. - While we do. appreciate that the

official respondents have fo11owed the decision of the

Tribunal (Bombay Bench) in R.K. Jain (supra) dat éd 03rd’

May, 1991 in fo11oang the ﬁrfn31 1es 1a1d down in, the

OM dated -22.12.1959. Thé_respondentstcou1d not ﬁh any

case have ignhored the clear principle ldid down by the

Hon’ble Apex Court. - The seniority has to bé”réckoned
from the date: of regu1ar promotion in"the case of

gromotees and " from the date of app01ntment in the case

dit rect rncru1tq 1rrespect1ve of ‘when vacancy arose.

.HoweVer, as.thatrjgdgment in R.K. Jain has become final

and binding between the parties, that may only be
as JQGQHEHL ﬁn personam at this stagé, But,
-dQubt that thé*respondents are duty bond

141 of Const

o 8

D)
ot

tution of Indiz

implement the judgménts of . the Hon’ble

on the relev: .t issue. .. . ) ' .
11 Re mndanL No 4 had taken objection to the

nts on the ground that they were

. DU .. . PR [V T im T S A e .y PR
regard we note that the.applicmnits were ¢ranted  regu



17 -
.

romations a3 a result of the Judgement of the Calcutta
! = < w o=

Bench of the Tribunal in OA N@J Since'the_grieVanqe df

‘i

thd Respondent No.4 . appears to ba against the action

)

"

[
[§)

C

the official respondents and he has not objected to his -

being impleaded by the applicants as. private réspémdent,

we do not consider his above submission.as relevant for-

B (D A

deciding .the issu

before us. HoWever, if .he has any
grievance, liberty 1is granted to him to prodeed with the

mater in accordance with law.

12, - We are of,the,considered view that the  revised

seniority list issued under 0.M. dated 09;Ol1998°heeds

ples laid down by

B

td bé recaét in the 1ﬂght of tﬁe_b?iﬁci
'the Hon’bTe‘SugEQmé ngrt ﬁﬁ Qaribhéljudgments inc?uding'
I.K; Sﬁkh{ja ‘(éupféjt 1In ‘the facts and circuhéfanbes"
df.the case, the aforesaid thfee‘“OAs (QA39, 40 &

41/1999) are allowed to the fo11owfng extent.

’

K
»

(A We ‘therefore quash and set aside -the impugﬁed.

OM dated 09.01.1998 revising th8 seniority list

of AEs (E): S T
NGEREE wWe . direct | the respondents to’ fecasﬁ the
éenjorﬁty~1iét having régérd'te :the: Judgments
‘of. the -Supre;e Courtfénq bbservat{oﬁsbmade by.
Uz in the above bafas‘ | -
(iif)- The apg]i@aétsw shall. also be eﬁtiﬁ]ed_ to

al pbenefits in accordance with law.
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This shall be. do @fw1fh1m a par:hj of fdur cmonths  from

the date. of recewpt‘of a copy Ob thws @rder‘

s ' -

No costs. -~ 0 T TS

copy'df-thfs1ﬁrdéf be placed.in dﬁhé“ twu OA s,

IV\MMV R

. | . o
(SMT SHANTA. ohASTRY) (SMT. LAKSHMI SWAMINATHAN)
© MEMBER (A) . VICE.CHAIRMAN (J)
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