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Executive Engineer (£},
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Building, Sion, ,
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By Advocate Shr1 Shivaramakrishnan
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1. 7 Union of Inidia through
| Director -(EW), Ministry
- of Communication, Department.
cf Telecommunication, 1300-A
Sanchar Bhavan, 20, Ashoka Raod

iew Delhi~110 OOI.
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2. K.P. Ramahandan SE (E) -

[ I

S$.S. Dumbhere SE (E)

4. R.K. Jain. AE (E),

5. 'T.R..Vﬁsﬁanathan EE (E)

6. 5.8. Gupta EE (E)

.. M}.AaEQ1-Manj EE (E)

8. ,' éundar Pal EE (Ej'- »;A | Rebpondents

- By Advocate Shri V. S Masurkar fort R1 &
shri R.K. Jain, applicant 1n person.
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Execut1ve Engineer (E),
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Mumbai 400 062. o I App11cant

By Advoate Shr1 Sh1varamakr1shnan'

. Versus

1. Union of India through

: Director (EW), Ministry of .-
Communication, Department of
Telecommunication; 1300-A
Sanchar Bhavan,. 20, Ashoka Road,

{f, New Delhi-110 001.
z. Prateep Nettur EX‘(E)_'“'
/ - . v :
3. .R. Rao. SE (E)
\4. - 'M;Suheeﬂdraﬂ EX (E) :
5. ‘c. suneja EX(E) '
6. .Godhan #rékash‘ (EX (E) -
7 V. Rajaram  EX {é)
g afahar Sharma EX (£} Respoﬁjents



‘2. i The . applicants have cha}Tenged the Office

)

By Advocate Shfi'vfs. Masurkar for R1.
.G R DER, (ORAL)
Hon'ble Smt.. Shanta Shastry. Member (A)
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A11 these three O.As contain a common issue and

*
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(ke
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the féﬁgs arebs‘mjlar and the‘aﬁp?icants ﬁave'chﬁlléﬁ
the common impugned order dated '69.01;1998. énd.fhe
partfesvhave also agreédito.thé three'O.As being heard
togethé}. 'AccordihgTy, ‘we' prdceedlrﬁo diépose of a}?'

these. three O.As by a common ‘order. -

£~ 2

Memorandum _dated"'OSth Jénuary,A’1998‘ whereby tﬁeﬁ 
seniority 1f§t 1nvlthe\ gradé bf Aésistant Engineers

(Electrical) ih P & T Civil Wing of Depaftment of
Telecom has been revised they hévg prayed to  quash éhd
set aside the  ;fbresa1d impugnédeM énd to dir?ct the
ﬁrespondehts to'fecést the seniority list iin " accordance
h; the principles of continQon officiation and
ur.heE.to'gréhﬁftﬁe senfofﬁty fg£ricﬁ1y 115W.gccordance'
with :the: date. of 'regu1ér apgbinfmeﬂt'in ﬁhe Cadrevbf
Assﬁstahﬁ Engineers.(E1ectricéi) with'aﬁ] -cbnéequentiéi'
benefits .and_>proh5tﬂ0hs ﬁq' thé. gréde. of AE%ecutive
‘Engiﬁeer wiéhveffgct-ffom- NQVember, 1988 and to ‘the
grédev of'SuQe?intending‘Engineér with‘éfféct,ffom June,

1998 i,&. the date from which the applicants’ Jjunior

&

nad been -promoted with  arrears of pay and allowances

incliuding interest The applicants have also prayved for
- v _ ,

2 direction to. the respondents to comply With the



judgment of Hon’ble Suareme Court reported.in 1337 5

(P
9]
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CO
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) 1513 in bhe matter of I;K."Sukhjja & Others: v

Union of India.

3. .- The main grievance of tne aDD11uaﬂtb 13'tkat

1

“ﬁheir senijority has not been rightly abs1gned as cer tain
‘direct reqruits lTike. tré Dr;vate/fespohdents have been
shown above théﬁ'in:the senidrity list thoughvthey were
-anointed:quh later than the appliqaﬁts. The Tlearned
counsel ' for che; app110aﬂtb ‘Shf{ Shivara&akriéhnan’
’.submifsvthat the ,app11cqnts _ main’ g%ievahée is  w{tE
referéncé_-to; para J3' (three) of . the OM dated 09th
Jahuéry, 1998. They adree that the seniority 1list (has
to  be »révised' in -cémpﬂiancé‘ of the judgmenﬁ ofvthe
Hon’ble Supreme Court in the case of' I.K. - Sukh{ja
Lsupra). _ Howéver,.'the 'respondenté have _fotéted the
direct recruits and promotees on 1:1 Eééis Jfrom 1969
onwards For determ1nat1on of fiﬁtérsé ééh{crjty- in
‘accérdance w%ﬁh the Ministry_cszpmé Affairs OM dated
22:12.1§59. v Accofding "to the aﬁp}icé{ts)this_reviéed

sen%ority_1i$t is in violation of the judgment of the

-

[

Supreme Court in I.K. Sukﬁija'(bupra\ and also

udgesl Bench ‘judgment "in the case of D1rect ReCru1tS

o™

C II Ehgi@éers Association Vs. otate of Maharashtra’
reported .in~ 1990 .éCC (L&S} 339 ..  The K épp?icant’s
objebtion is to thé etfect that Cértajn diféct recryits
who were abpoihﬁed muéh;1aﬁer'haVe beeh given seniority

of *earlier years when' they ware not even born in the

:

he five
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inst the vacancy  of .a direct recruit has been *gjveh

seniority of 1970 as the vacancy had arisen during that

year. This according to the applicants is arbitrary and

. unconstitutional. Further,  the respondents haye not

PR S R

taken into consideration the instructions of the DOP é,T
dated 07.02.1986 whereby the OM dated 22.12.1959 has
been suUperseded.-

3

i . i

4, ' 'Thé iearned cpunse]vfor the app11canﬁs 'makes

éhothér point thét‘thg dM»dated 22.12.195§ would apply

,where ihere is a duota.présCrdbed_ and .there'.is/ bfeak

down. of thé rota ‘quoéé, ruTe."Iplfhé present case no
S i

definite quota, prescribed as is evident from the

_recrUitmentv rules for the :ooét of Aséjstaﬁt Engineer
.(E]éctricaifv(AE (E)). The  reéruftment rQ1as‘prov1de
that 50% . of the - posts ‘shéjl-_be f{11edf-b; direct
rgcruithent failiﬁg which byvirahéfer'on,députation and
50% to_bé filled by promotipn failiné which.by“trans%er
.én deputatibn. ~Since there 1sAa'pFoviso to provide for
fii]ing the post 'thrdugh,'zfansfér' oh'deputation,'ft

‘ahnot be said that there is évdefinite guota prescribed

Nd.as such the. OM of 22.12.1959 is not applicable in
the case . of the applicants and (esortihg to such an OM
for fixing the interse seniority amongst the promotees

and direct recruits is illégal according to the learned

o1}

counsel for the applicant
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“judgment of the -Supreme Court dated.08.7.19;7'ih'the

-
2
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of T.K.- Sukhija &.0thers (supra) it was held . that

the appellants. are entitled to their seniority counted-

- %

from the date they‘wer* 1nit1”1n> prom d;as' Abs  (E).

As g ev1de't the appT ants ih'that case were promoTed
AEs (E) so atso are the applicants ~in the present

Y

applicatien. "The 1eafhed céunse]vtherefore'pleads that

“the applicants’ case beinglsfmi1ar to’ ther one in the:

case of I.Kf oukh13a (qupr*) the app11Ca are'a]sé

eh’1t1ed to count the:r qen1or1ty “from the date of the1r

B

regu1ar promdtioh~astEs (E),

5. Ther:-efficia1"respohdehts- have filed their
~itten stétement; The 1earhed -counsel 'for- the);

respondents opposes the prayer of the apg110ahte aﬂd
qubm1ta that the respondehtq have str1ct1y gone »byv'the
Judnght in the case of I K, Sukh13a (supra) aS we11 ‘as

byJ the OM dated 272, 12 105q wh1ch was app11tab1e in case

fof»theﬂgggllgeﬁts. Th1s OM prov1dee for quota vOta rule

the earlier vacancy get the seniority from the date -of
the earlier Vacancy against the earliier silot
Accordingly the mDughen senijority list has been “drawh

L)

= 1 =2 ! +

s that "hasis As far .as.dates of regular appointment
~f *e zoplicants are oorcernsd they are ot disturbed

. _

4
! .
. r

The learned counsel «uhms LS furth that. in the

and also states that if dﬂ t recruitment is'_hot made



and . as  such ~tfthe . applicants should have nc grievance
~ " -
Furtiner, the tearned counse ] for The official
. . ,‘ . .
r that ip an earlier judgment in 04

Nb.373/1987 f11ed by Re epondenf No.4. in 'OA_.NO.40/1999.

This Tribunal has given the judgment on 53.5.1991 which
has- become final aﬁd 1nd1ng between' e parties. The
'Tmibuna1\ directed the respondents. therein t ﬁtepare a

fresh - aen1orqty T1st 1r accordance with the OM. dated
22.?9 18959 of t!e M:n1stry of " Home Affazre. Thus, this

gives support to the respondents’

,actTOm'lm reeofting~to
the OM dated 22.12.4959 whi1el recasting .the revised

seniority list of , 09.01.1998.  In regard to the

reference-to the OM dated 07.02.1986 . by the learned -

counsel for -the applicants Shri Vv.S. Masurkar, learned

- counsel for the,respondents,fair]y Concedee that'the OM

dated 22.12;1959f has been amended on 07.02. 1980. This .

mendment took into cono1derat1on the var1ous Judgments‘

<

babeed by d1fferenu bourte 1nc1ud1ﬂg tne aupreme Court

in the 1nterven1ng period between 1959 to 1986 .hQ1d1ng

£

the pr1n61p1e of ,givihg seniority to direct:

its based on the'yearv-of vacancy .is not legal.

ions were also held with the Naticral JCM on this

;
iss ue before 1issue of the aforesaid OM This OM
pr0vude» that the sen1u11Ly all be counted only from



7 (seven). of -the OM states that. the order -shall _tale
. R _ ,

effect from the Tirst. of Marct 1536 The reievant
%
extraxt of the OM is reproduced below:

"2, This matter, which was alsc discussed
in the National Council has been engaging the
attention of ~the Government for quite some time
and it has been decided that 1n~fu{ure; while
the principles of rotation of quotés will stil?
be followed for ~ determining . the  1interse
seniority of direct recruits and promotees, the
present. pracatice of keeping vacant slots for
being filled up by direct recruits. of later
years, thereby giving them unintemded.seniority
over .promotees who afe already in .position,:
would be dispensed with. Thus, if adquate
number of direct recruits do_ not become
available in-any part1cu1ar'yeaf, rotation of
guotas - for opurpose of determining seniority
would take place only to the extent of the
available direct recruits and the promotees.
In other words, to the extent direct 'recruits
are not availabie, -the promotess will be
bunched‘together at- the bottom of seniority
list, below the last position upto which it is
‘possible to determine seniority, on the basis
of rotation of quotas with reference to the
actual number of direct recruits who become
available. The unfilled. direct recruitment
'quota vacancieis would, however, be carried
forward and added to the correspond;ng direct
recruitment vacancies of the next year (and. to
‘bubsaquenf years where necessary) for taking
action for direct recruitment for a ]
/ number according " T TR ] q3ua1 e,
-/ Thereafter, in that year while 17
] be determined thWEEﬁ direct Tt it
romotees, to  th of B of
vacancies fTor d ts and not as
dstermineJ acco the . guocta for at
year, the - add cruits selectsad
against the car vacancies S of the
previous  yean ~plock beiow
the last promot Uit as  the
case may-be) in ad on the
rotation of vacancies The same
orincipte nolds Seni s ¥
in the event of of direct
recruitment  or cies { as

the case may ab: 278!



? . These orders shall take effect from tst

March, 1336. Seniority already determined N

‘ accordarice: with the ex1st1ngvpr1n61p1eq on the
date of issué of these orders . will not ' be

v reopened In _respect of wvacancies for which
recruitment action has already been taken, on

the date of issue of these orders either by way

of direc recruitment or p"omot1on, senioritv:

will co ﬂuiﬂue»to_te determ;ned in o acc ordance -
with the principles 1in force prior to the issue
f +u1s o.M . o N

- . . . C.

The Qenwor1Ly shall be determ1ned 1n deOrdaﬂbe w1th the
;existfng pranigiés on flnvdate of iséue'o% the prdeﬁs
will not be re- opened So also in respect of"vacancieé
in wh1ch recrumtment a&tion had aTkead} been taken on .
the date of issue of the order e1ther by way of direct.
mrecru.t; or promu110n,vsen1or1ty wou|d Qon;inued'to‘be

dété(minéd in accordance with the princﬁp7é$' jﬁ force

i3

prior to the issue of the said OM.

7. The official respondents, therefore,. submit *
that their action in kgc thnc tha \en;oriuy list as per

he OM dated 09.01.1998 4s ’qu1tc in nrdnr'anu fhwrefore,

P We have alsc heard Shri R.K Jain -~ Respondent
No.4 in OA 4D/98. His grievance is, in' regard to ‘the
-~ .
action of the official respondents as according te him
ne official respandents nave regularised the promotions
of  the applicartzs only i 188%  and  they had not
Completed  eight - ysars oFf reguisite service, but theay
H 4 ~. ey e T o e e P Y USSR T DAY - ~
Tave GRS LwoUE Feduiariseg On daites wnen tney had
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shown as senior to him. ' However, he adm its that he h

o
N

not challenged the se: waty Tist of 0S5.01.19898
9. S3iiri A.I. Bhatkar, learned counsel -appearing
K e . | . . . , 7 )

(

on behalf of applicant in OA 41/99 also adopted the same

learned counsel for the applicants in the other two OAs.

We have given our careful consideration to the arguments

advanced. on behalf of the - app 11c .as well as the
respondents and have perused thé re]evant judgments as

well as the recruitment rules. We find that the revised

73]

eﬁﬁdrity‘ list of '09}01.f998 came 'to. be ‘issued in

gmp11anbe of the dir ec* ong of the Hon’ble Supreme

“Court 1in the  case of. i;K. ’ Sukhﬁjé {supra). ‘Aé has
"already been-pointéd out eak}ier’ the Hon’b1e Supfeme

'Court he1d that fie app11canfs there1n were ent1t1ed to

+ L

Coun+ the1r sen1or1ty from the dates they were 1n1t1a11y:

promcteﬁ,as AES (EY. We notn thqu gdn the 1mpugned'

5

'SEFTO? ty Iist the date of regu]ar aDDu?ﬂtmeﬂtb of.iheQ“'

applicants have been hnwn correc +1y and thTs is not

and

to the direct recruits who were




No.12 ‘although he ‘was actually appointed only Y
. ) N <

29.11.19728, whereas the = applicants were appointed .oh

31.10.%8877,-18,12.1978 and 07.11.1877 respactively We

therefore, find that there is a force in the contention

not —even quaWified to be in Government"cb age wise and
- the minimum qua71f1catvon w1be on, tnose particular dates -

when twe ‘vacancies had arisen. It certainly s,

’

anamolous ‘to give them seniority from the dates of the

vacancies. However, the respondents. canhot ~also . be -

faulted on the face of it as they have followed the OM

FaNTEE Cp o - S, o g o, - A 1
L Wa&s  1n orceg a7 !

D

L2 4117

oS

iy

RSN &

2.1986 'whep-foktUhate1y'they‘kea?iséd theAflaQ,ige.

apparent Contrad1ct1on "in  such computau1on of

he
:nterbe xem1or1ty between dwreut recru1tb and promotee\.

The respondents acknow1edged__that this practice of

showing direct recruits recruited in subbequent year

[=T

. t“'
@]
[

against .earlier vacancies in the quota.of the di

recruits was' ridiculous and rectified thé procedure . by

issuing the -OM dated 07.02,19388,
+
. N . »
10 “We -have also perused the judgments relied upon

P o~ o~ -~ o~ - . -~ 1. - -~ R = O
n tne case of Suraj Prakash Gupta &
' vl o .
Others vs State 'of J.¥. & Cthers of the Supreme .Court
.
of India dated 28.4.,2000 reported 1in 2000 (1) SCSL.) 4727
Trhe underlving principlis 40 all these judgrents i that

- PRI T | S - [P 2 " 2 - e
the.appticants that so of tne direct recruits - weré

ey

.
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the seniority ie»w~*W3??y to be counted from the date. of
regular appointment. ~ This has also been reflected in
the decisions of the official, respondents in their own
K B . ; 7 R . | 2 . .
OM reproduced above. .Tn fact, in the judgment in the
case of Suraji Prakash Gupta & Others (supra) it:has besn
clearly ruled that 1rect recruits cannot claim
. , .
. i . . . .
appointment. from the date .of vacaricy in guota before

"their-ee1ectjon, - WhiTe lwe ‘do lappreciate ﬁhat the
.offieia1 reepondents' nave fo11owed the dec1s1on of the
‘Tribunal (Bembay Bench) in R.K« Ja1n (supra) dated 03rd

May, 199}_iﬁvfo]1ew1hg fhe principies iaic down in the

QM datedi 22.12.1959; The respondents could not in any

.

case have QWOred tle c?ea‘ principle laid down by the
Hor'hle Apex  Court. - The seniority has to be reckonad

'fﬁomjthe date' o%: reéu1ar premotion_ 1h the case of

promotees and from the date of appo1ntmenL in the case
.‘of d{fect recru1ts 1rrespect1ve of.Wheﬂ vacancy"erose.
However, .as _that Judgment 1n R. K Jafh has become-fihal

and binding between the upart1es, that may‘_on1y be

reated‘as,judgment in personam at this  stage. - But,
is - no doubt that the respondents are duty bond
under Articlie 141 of Constitutidn of India to implicitly

follow and® implement. the judgments of the Hoh’ble

issue.

. ' Reeoo dent No 4 nad taken ebjectieﬂ to the -
seniority of the app11cante-on fhe grexrd hat they were
oromoted regularly only in 19898, However,,vin—this
~egard we mote that the applicants were grakted regular



(D
'(l) '

ult of the dge ment. 6F ths

Ia

Tcuttsa

oY)

a rrec:

iy -

nromation

53]

a:
"Bench of the Tribundl in OA NO. Since the grievance ‘of
otk
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the Respopdent No.4 zprears 'to ba again

1

the' off1c1a1 rerondentb and he has not objected to his

| rd

be110 1mDWeaded bv the appT1Cantq as. pr1Vate re\pondont

-we do not,COstder Hiz above submiss1on &
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deciding the iss )

ue before us. However, if. he has any

o]

grievance, liberty is.granted to him to proceed with the

'
. ¥

- mater in accordance with law.

.12._ ‘We are of the condidered view that the fevised
éeniéritv Wjét 1Ssue5 undef 0.M. déted 09.0.1998, neédé
_to be recast in the 11ght of the principles laid down by
the H "bTa Supreme “nuwf Yﬂ‘deTOUb Judgments incltuding
I.K; Sukhija (supra).  In the %acts and cirCumstanqes
of the case, 'the, aforesaib three. OAs \(OA39 ;46 &

41/1 99) are a]]owed to the f0110w1ng extent

t

We therefbre quash'aﬁd set aside the impughed

. OM dated 09.01.1998 revising the senijority list

iy vaé direct ’,the,'régpqhdehts' to  recast . %he
seniority list having recard to the Jjudgments
of . the- Sup?éﬂa POQ?E and obserwatvoﬁc made by
us zf the abave pzras |

(i11) ' The applicants -sha}l also 'béyﬂentit1éd ‘tb»

consequential benefits in acc ordance with law..
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