centrai Administrative iripbunail
Mumbai Benchn

UA NO.bY4/YY
L . M ] .
Mumbai this the Qo day of June, ZUUZ.

Hon’ me Mrs. shanta shastry, MGMDGI" (A)
Hon’ bile Mr. Shanker raju, member (J)

AsShok 5. Bakshi,

K/0 Kailiway wuarter No. 1/9/1,

western Raiiway coiony,

5.V. Road,

Bandra (w),

Mumbai 4UU UbL -Appiicant

(By Advocate Snhri G.S. waiia)
-versus-

1. ihe union of india through
the Wenerai Manager,
western raiiway,

Head wuarters uffrice,
churcngate,
Mumbai—-4uU0 UZU.

2. I'ne Chairman, : -
raiiway soard, : é
Kail shawan, New DeLni. _

5. Livisional Raliway Manager,

RajKoL Uivision,
western Kallway,
Kothni Lompound,
Ha]Kot~4560 OUL. —~H@spondents

(My Advocate Shri V.S. Masurkar}

A URDER mum;ﬁ}?
Mr. Shanker Kaju, Memper (J):
applicant  through this UA 1mpugns respongents’ orgaer
dated 21”54§8:wn@r&1n on revision the penalty of dismissal has
peen reduced to that OT permanent reduction to the post of
Iyplst 1h the pay scale oT KS . S050~a590 on minimum OT The pPay

or  KS.5,0bU/~ and simuitaneously tThe applicant has been

: o . L o
deputed and posted to Rajkot D1vY1s10N. He has sought gquashing

or this order and aiso assalls the i1mpugned order dated S.8.74

charging damage rent to the extent of Re.L,27,894/~ Tor the

period he remalned unauthorisedly in the accommodation during’

the p&rlod whan he was out or S@rvice. fAppllicant SesKks alt

. . PN
consequential penerirs—as well.
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2. APPL1CANT was appolinted as a lyplst and was elected as
a secretary or. Soclal WwWelrare Centre, Bandra [(West). &
chargenseet was 1ssued To him on the Tollowing misconduct:

(1) lhat he ftailed TO hold election Tor the Managing

committee oF .Che Social welrare Centre, Bandra @very vyear as
petr the instructions.

(2) 1hat Shri ®Baxl Tuhctioned as secretary, SwWC, wlthout
AUThIO1TY.

[5) lhat carried on work at the Lentre at his wllil but (sic)
1T acting according TO 1n  Cconsultation wWith an elected
committes.

(4) I1hat he unauthorisediy rented out the Centre’'s premises to
TWO private parties.

(%) That he misappropriated ftunds collected in the sSocial
Welrare ACCOUNT.

(6) that he did not depgsit tunds cotllected 1n the name or fne
S.HW.CL 1n Bank account.

5. thereupon an enquiry proceeding went on and cuilminated
1NtO a rTinding or the enquiry ortricer holding applicant gullty
OT the charges against which a representation was made and the
disciplinary authority imposed the punisnmént or  dismissal
upon him. Un  revision, by an order dated 25.2.9%, Member
(Starr) railway Board, set aside the punishment as intlicted
by an 1ncompetent authority and directed the General Manager
éﬁ&pass a Tresh order. Subsequently, the disciplinary
authrolity by an order dated 51.5.96 upheld the punishment or
dismissal. Applicant prererred a revision PEeL1tion wherein by
an order dated Z5./.98 the punishment has been reduced by the
revisional authority and thereatrter the applicant was dgeputed
a8 a I1v¥plst to RaJKoL. Member (Statr) by an order dated
19Y.6.2000 Turther modiried the punishment OT pPErmanent
reduction 1n the post of |(yplst to that ofr reduction ta
Clerical Ministerial Service as the I¥DIST cadre was merged on
permanent basls with . a stipulation that applicant will
progress 1n the Clerical/Ministerial service as per his turn,

Qiving rise to the present UA.

e iee e e
e
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4. Learned counsel Tor the applicant Shri wWalia 1impuqns
the order on various legal intirmities which are reproduced as

under:

{1) lhe tirst contention ot the applicant 1s that on
Z1.1.9% he submitted an application ror seeking additional
dOCUMENTS redulred Tor his detrence which were very wvital to
nim but the same have been denied to him. 1t is stated That
the documents have been selzed by the vigilance mranch and the
1nvestigating authority, i.e., MW-4 in his deposition admitted
the exlstence or These doOCUments but denied its supply which

resulted in a grave prejudice to the applcant.

{112 1t is stated that the charge against the applicant has
noL been proved by any evidence and the tinding or the engquiry
OTTicer 1S perverse. NO mlsSconduct 1S attributable to him.
n nis!ﬁesor:’by discussing the charges articlewisel learnad
counsel stated that no W1ltness has supported the case Ot the
digciplinary authority and there 18 no evidence that the
applicant has not held the election or acted unauthorisedly by
renting out the Centre premises. No material had come Torth
even Juring his examination by the enquilry orticer. it ., is
stated that 1in absence or the documents required To bea

b
supplied he could not controvert this part ot the charge. it

18 stated That the applicant was appointed as a sSecrecary or
SWC by the General pody on 6.8.98 and tried to collect
Membership rrom  the resldents of Bandra but nobody paid. | he
rembersnip was revives in  19Y1l  and the collection ot
Membership Tee Tigured 1nh the balancesheet OT 1YY1-927 which

resuited 1n a general body meeting where the applicant was

glected 388 a Secretary. A member cannot be taken without

_gapayingmﬁh@»subscniptionyu;1t~is onty at.the --instance -0t the



‘applicant oTther -resldents- contributed which . resulted 1nh

reglection of the applicant in 19¥9YZ2. 1t 1§ in this bacKdrop
stated tThat how the Sy Commlititee sanctioned amount 1t the
elections have not been held. $o the Jgeneral body mesting

held regularly.

(111) in so rar as charge or runctioning without
Jurisdicrion as a secretary it is contended that in pursuance
OT the €lections applicant had been elected as a Secretary.
Ihe Ttactum oF which has nhot been gone ihto by the enquiry
orticer despite derence doCUmMents the grant was sanctioned

where the appllcant was recognised as secretary.

(iv) As discharge was not carried with the work or Centre
no documents have been produced to prove the same. | he
declsionnas been taken ilndependently without any threat bylthe
applicant. Sh. Kana and Masl were tunctioning as Chairman
and |reasurer. It 18 the applicant who has béen singled out

W1lTHh 30Me ULTerior motives.

(v} in so Ttar unauthrolsedly renting out the Centre
premises to two private parties in the capacity or Secretary,
W, he merely i1mplemented the directions ot the Managing
Committee according ©TO which thilis space has been provided to
CoOnduCcTt lectureps wherein a decision has been taken to collect
H8.5UU/~ as charges Tor running the classes Trom 7 a.m. to 10
a.m. this has made benericial use or the space Lo raise tunds
TOr wWelTrtars activiti@s, in  acordance With the instructions

lss8ued on $.1Z2.82 which has been admitted DY M4,

N
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L1x)} In 80 Tar as UA~bLZE/96 whlich has not been disclLosed by

the applicant 1n the present UA in para-/ or the UA, 1T 18
contended that the same 1s on & difrerent cause of action, as
therein only eviction has been challenged andg the same nas

peen wWithdrawn 1t would hot be an impediment 1n the declsion

Ot the pres@nt cCase.

5. Kespondents’ counsel Shri mMasurkar in his reply ToOK
preliminary objection by contending tTthat as per Kule 4 (1)
read with aAppendix A of the C.A.T. (Mrocedure} Kules, 1987
and 1n view of paragraph 4 or the UA applicant 1s bound to
state the detalls of the previous cases Tiled and as the
applicant has suppressed The Tact of pendency or UA~HZ28/96 on
an identical cause he has not come with clean hands and the UA

18 llaple to bs rjected on this score alone.

& It 1s contended that 1in SO  Tar as damages are

concerned, as the applicant beyond the prescrfib@d period nas

atayed 1n the Government accommodation as an unhauthorlzed

occupant’ 1N view Oor  para 1% or the Railway boarda’ s iletter

dJated 1».1.90 as the dismlissed employees are not permitted to

retain Government ACCOMMOJATION pbeyond & period of one month
w.fo be we

Jdamage rent has righly been imposed and aArecovered trom the

salary or the applicant.

(.i fAS  regards non-supply or the documents 1s concerned,
the derence doucmdents as claimed by him, he@ himsely submitted
That the documents have been wasnea in  rain water which he
Wwlll produce at the Time of Tinal submission. AS These
JOCUuments were not avalilable witn the sombay Ulivision and the
refevancy has not been stated there 1s no legal inTirmity. L

18 contended that these docCuments were not avallale with 'tne
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(vi) in SO0 Tar as misappropriation ot Fundas and
" hon-deposition OT the money 18 concerned, on the basis ot the
audited balancesheet applicant received Sk grant which has
peen accounted Tor. (here 18 no evidence to substantiate the

alleged misappropriation.

in a nutshell 1t 1s contended that none of the charges have
been validly proved, the derence of the applicant has not b&en
proved and sSUCh rinding cannot be arrived at by a reasonable
man Lo warrant any punlshment. lt 1s &lso stated that the
punisnment 1imposed 1S not 1inconhsocance wilth the Kailfway
servants (LDiscipline & Appeal) Rules, 1v68. Mlacing reliance
on a decision or the High Court or Judicature at Mumbal 1in Ul
MO.1UL/2007 in G.U. Bhandarl v. Union of India & Urs. 1t 1s
contended that the declision ot this iribunail has been
contirmed by the Migh Court whereln 1t 18 cClearly laid down
that punishment ot reduction to a lower grade on permanent
pasls cannot be sustained. Aroresaid ratio aiso applies on

ali tours to the case ©or the applicant.

(viil)} In S0 rar as order impoeosing damage rent 1s concerned,
it 1S contended that having reduced the punishent 1t  is not
open TOor Tthe respondents to charge  damage rent trom the
applicant and turther stated fhat no  disciplinary proceeding
under SeCction / OoFf the Mublic Mremises (kvicition or
Unauthorised Uccupants), ACt, 19/1 have been held and no
reasonable opportunity has been accorded berore resorting to
sUCch an action by the respondents.
v 3
(viii} . Lastliny, it is pointed out-.that his punishment -“&na -
granster  to Rajket 1s  vold ab. initic and it does not Lie
w

wlthin the competenteoT the disciplinary authority to order’

transrer.



L1x]) In 80 rar as UA~SZ8/96 which has not been disclosed by
the applicant in the present UA 1n para~/ of the UA, 1T 1S
contended that the same 1s On a difrerent cause ot action., as
therein oniy eviction has been challenged and the same has
peen withdrawn it would not be an impediment in the decision

Oor the present case.

H. Kespondents’ counsel Shri Masurkar in his repily took
preliminary objection by contending tThat as per Kule 4 (1)
read with Appendix @& or the C.A.T. (Mrocedure) Kules, 1987
and 1n  view oT paragraph 4 or the UA appllcant 18 bound to
state the detalils of the previous cases Tiled and as the
applicant has suppressed the ract o pendency or UA-LHZE/96 on
an identical cause he has hot come wlth clean hands and the UA

18 liable Lo be rjected on tThis score alone,

& it 18 contended that 1in So  rar as dJdamages are

concerned, as the applicant beyond the pr@Scrfibad period has

stayed 1n the Government accommodation as an unauthorized

occupanti in wview Oof ., para 1% OoT the Kallway Board’ s letter

dated 15.1.%20 as the dismlssed emplovees are not permitted  to

retain Government ACCOmMMOdAaTion beyond a period or one month
| wip be - )

damage rent has righly been imposed and A recovered ftrom the

salary or the applicant.

£ AS regards  non-supply ot the documents 1s concerned,
the derence doucmdents as claimed by him, he himselyr submitted
that the documents have been washed in  rain water which he

willl prodguce at the time of Tihal submission. AS Thase

JOCUMENTS were not avallable with the ombay vUivision and the

reievancy has not been stated there 1S no ilegal inrirmity. Lt

1S contended that Tthese doCUments wWere not avallale with the



Bombay Uivision and the applicant was the custodian of the
Tile containing the documents. Uuring his examination it is
contended tThat he will give minutes ot the meetlngs hedlgin
1988, 1991 and 1994 with written briet, but, it has transpired
that the original documents have been suppressed by him. AT

BUCHh NO suppression of the JdocCuments by The respondents.

#. Learned Couns&l Tor Tthe respondents Turther stated
that the avallable documentshave bpeen served upon the
applicant. 1t 18 stated that the allegations have been amply
L ]
proved adainst the applicant as the charges are to be
jodayh 4 , ‘
collected an daykbagls Trrom the organized runction and as it
hnas peen proved that the charges were collected on monthly
pPasis and the sub leree is evicted as his casa has been

d1SM1sSSed by the appropriate court throws doubt over nis

integritcy. It 18 alse submitted that the huge amounts have

peen Kept by the applicant Shows the temporary
misappropriatcion. A% already A lenient view has been taken,

1t 18 stated that the orders passed are reasoned and in
accordance wWith rules and no procedural 1liegality has been

brought forward to warrant interterence of this court.

9. In ms sur-rejolnder $h. Masurkar stated that as the
recruitment Ttor (ypists has been stopped and the post stiil
existed the applicant can be reduced o the initial
appointment  post and Turther stated that the appellate
AUThrolty taking a compassionate view in the matter has
-decilded  to modity  the penalty of permanent reduction in the
POSLT OF Iyplst on the applicant to That or reduction to~’tn@
Clerical (Ministerial)} service on permanent basis and posting
as 1yp1lst 1n  the Scale of KS.sS050~4%90. lhe appellate
authrolty has Turther directed that he will progress 1n the

the Clerical (Ministerial) service in his turn.



Paran

L0, we have caretrully considered the rival contentions ot
the parties and perused the material on record as well as the

orticial record produced by the respondents.

11. Ine contention of the applicant that he has been
prejudiced by non-supply oOr tThe gocuments 18 concerned,
although he had requested the authorities fror supplylng nhim
the documents BWwE tThe enquiry ofticer in his Tindings has
mericulously gealt with this 1ssue and has come TO the
conclusion that the avallable documents have peen served upon
the applicant and non;Br the doucments have been relied upon
to the getriment or the applicant. applicant himselt
submitted quring the enquiry that the documents oOT Jderence
| | Ay
nave Dbeen washed OUT 1n rain water but undertaken to produce
in the Tinal gerence. He Talled Lo produce the same andﬁﬁnis
railure to indicate as to who 1S 1n possession OT these
documents respondents cannot be blamed TOr withholding or
these doéuments as they were not 1n Thelr possession.
Applicant has railed To sUpsStantliace Qs a8 To how he has been
prejudiced Tor non-suppty of These documents which 18 &
pre-requisite to vitalte the enquiry as held by the Apex Lourt

in .K. Sharma v. State Bank or patiala, Ji 1Y9e (8) SU f22.

1. in SO0 Tar as the contentionotr the applicant that he
nas not commlitted any misconduct and the Tinding 1s perverse
and based on no evigence is concered, 1in a judgicial review the
scope OT interrerence 1s very Limitea and to viti? the
proceedings 1t has to be estapblished by the aggrieved party

that either there 1s no evidence or the conclusion 18

perverse. We cannot go into the surriciency or Correctness or

cphe vcharge ~"and. -to’ arrive at. a tinding ditrerent trom the

gepartmental adtnhofities as there is some evidence the Same

t
i

R



cannot be 1ntertered with, as held by the apex Lourt 1n
Kuldeep Singh v. Lommissioner of Molice and Urs., Ji 1¥98  (8)
SU 6US. We have perused the Tinding ot the engulry otricer and
rind That on the basils orf evidence and dealing with the
derence of the applicant the charges have been proved. i he
present Ccase Jdoes NoT come under the exceptional cases or no
evigence. |he Tinding 1€ nelther perverseg nor pased on

extraneous mattar.

1. AS regards objection Or the respondents that appilicant
nas suppressed The material inrtormation pertaining To
UQA~%Z8/96 we Tind that the apbiicant has not disclosed the
same in paragraph / of the rormat or the UA, which 1s requilred
under Kule 4 (1) of the C.&.l. (Mrocedure) Rules, 1%¥8/ but as
the applicant in this UA has assalled the charge of qamage
rent whereas 1in the atoresaid UA only the order ot eviction
was assalled we Tind that the same dod not pertain To same
cause ot action and the reliet and the cause or action are
dirfrerent. However, it 18 not disputed that the esarlier UA
nas been withdrawn &as such the objection of the respondents 1s

over-ruled.

14, th S0 rar as the penalty 1mposed upon the applicant in
speaking order dated 19.6.2000 by the Member (sStarr) the

peantly was turther moditied as rollows:

“Ihe charges against shri saxi, as proved 1n  the 1inqulry,
especially his railiure to deposit Tunds collected in the name
OT the Centre in the Bank AcCCount reriect on  his  Integrity.
gravity Of the charges calls Tor very severe punishment.
Howeever, taking a compassionate view 1n the matter, 1 have
decided €O Mmodity tThe penalty or permanent reduction in the
POSLT OF  1YPLST 1n scale Hs,.505%0-4590 on minimum pay or
HS ., 5050/~ p.m. imposed on Shri @.s. saxl by the GM/western
Ralilway,., TO That oY reduction to the clerical (ministerial)
service on  permanent basis and posting as (yplst in scale
S . SUH0~45290 With pay at KRs.s050/«. Snhnri Baxl will progress
in the clerical (ministerial) service as per his turn.’
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pas  per Haiiway Moard's letter dqated ZZ.1.90 reduction To
a lower post 1n & time scale Tor an unspecitied period 1s not
permissiblie. Further Rallway Board & letter dated 1/.6.66
stipulates that in case oOf redquction of unspecitied period the
emp Loyee 10¢ses nis original seniority in the grade and in
that event 1t has Tto be 1lndicated as To what would be the rate
of the emplolyees wilth regard To nis prometion. Furtner under
UM  dated 16.8.60 under K Z9Y the tollowing procedure 1s To be

adopted 1n case or reduction to a 1owWear post:

"(4) Keduction To a ilower service, grade or post, or a lower
cime~scale. bvery order passed by a ltompetent suthorlty under
sub~rule (2) of t.K. Z9 1mposing on a uvovernment servant the
penalty or reduction Lo a lower sarclce, grade or post, or To
a lower time-scale should indicate--

(i} the date Trom which 1t will take errect and 1n cases where

the reduction is proposed to be imposed TOr a sSpecirTic period,
the period (1n terms oryears and moths) Tor which The penaity
shallpe operative. LT should be noted that the reduction may
be  Tor an unspeciried period or an inderinlte period and in
cases where no period has been specirled 1n  the order ot
penalty, the conclugsion 18 tThat the penailty is Ttor an
Unspeclried period.

fii) the extent (in terms or years and monthsj) 1T any, 1o
which <The period rererred to at (1) above shall operate to
postpone Tuture increments on restoration arter the speciried
period. lhe -period specitied under This sub clause shall 1n
no case exceed the periocd specitied under sub clause (1)
above.

2. wWhen the GOVErnment servant is reduced to a Lower Service,
grade or post, or to & lower Time scale whather ror a
speciTied or unspecitied period, the pay 1in the lower SErv1iCce,
grade or post Oor lower timg scale, should be regulated in
accordance wilth FR 28,

3. where the period of reguction specltied 1n the order
of penalty, the Government servant concerned shatl D
automatically restored to hls old post arter the explry or the
specliried period.

a. fhe guestion &s To what should be the pay ot the
Government Servant on restoration to the nigher post/grade, in
cases where the period of reduction speciried, shall be
declided as Tollows:

(1] it the order of reduction lays down that the period

shalli not operate To postpaonhe rfuturea increments, the
government servant shall be allowed the pay which e mWould

have drawn in th@ normal course put rorhls - reduction Cto. . The A

rower post. - " Lt - The pay drawn by him immediately berore the

”‘redﬂction”%és below fhe @rfriciency bar, he shail not be

‘#llowed TO cCross tThe bar except 1n accordance wlth the
Provisions or FR Zb, : :



L11) 1T the order lays down that the pericd of reduction
shall operate to postpone his  Tuture 1ncrements, Tor any
[SpeciTied period wWhich shall not exceed Tthe period ot
reduction  to  the lower post/grade, The pay of The GOVEernment
SErvant on restoration shall be tixed i1n  accorance with (1)
AbOwe  DUT  arter treatlng the period Yor which 1ncrements are
to be postponed as not counting Tor increment. :

. In cases where the reduction to Lhe Lower post/grads
18 for an unspecltied perioda, it and when the Bovernment
S@rvant 18 reappolnted to the higher post 1in  normal course,
the pay 1n the higher post wlil bpbe regulated only in
accordance with the normal rules, relating to pay rixation.

ib. it one has regard to the aroresald instructions  and
Keeping 1n  view the decision or the High Court or Judicature
at sompay in G.U.sdhandari’s case (supral wnere the decisionot
the tribunal was upheld whereln 1t has -been held that the
oraer reducing the Hallway servant to a lower stage
permanently 1% vold, as there is no such provision in  the

recrulTment rules to pass such an order.

15, Having regard to the aroresaid decislion the permanent
recuction or the applicant 1é not legally sustalnable put
nowever, Keeping 1in  view the decision of the reaspondsnts,
modi&ying the punishment or 1%.6.2000 order does Not 1Ndicate
that as to when the applicant will progress in Clerical
Qministefiaij cadre as per his turn, the order is unspecitried
and 18 Vvague and 1s not in accordance with the instructions

abpove. AS sSUCh the same 1s not legally sustainable.

1/. n 80 Tar as damage renet 1s cohcerned, we rting  that
4%  Tthe appllcant was Jdismissed on Z29.5.96 and was re-~instated
on 20,4,Y8 and was permitted to retain Kallway Luarter tor a
period orf one month permissible on normal rent the action ofr
the respondents o charge damage rent under Rallway
Hoard's letter dated 1».1.9Y0, cannot be countenanced. Having
re-1nstared the applieant 1n revision and reducing the

punisnment to permanent reduction the mntervening  period
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should not have pbeen treated TO charge Trom him damage rent.
Furthermore, NO OPPOrtunlity to the appllcant has been accorded
pETore 1MPposing damage rent upon him particularly when he 1s
Y1S1ted Wwith Clvil COonsSequences. Atoresald action or the

respondents cannot be sustalned.

18. In 80 rar as his transter 1s concerned, The same has

NOoL  been shown to be malaride or violative or rules belNg A
routine  Transrer in  pupblic  interest ana‘ administrative
ex1genciles, the Same cannot be interrered With Dby tTthis

Iribunal 1n a judlicial review.

19, in  the result and having regard' Lo  The reasons
recorded above, the present UA 1s partly alliowed. i he
1mpugned order or reduced penalty and the appeliate order are
quashed and set aside. However, thils will not preclude the
respondents  to pass  an  appropriate order of p@haity in
consonance  wWith the rules and instructions and having resgard
To The observations made above. |he order 1MPOsing damage rent
15 al68 quashed and sSet aside. |[he respondents are Jdirected
TO re-consider the same in the 11ght Oor our obsServations above
and to pass a Jdetailed and speaking order. |1he atoresald
direcrions shall be complied with by the respondents within a

period of three months Trom the date ot receipt of a copy or

Th1sS Order. NO Costs.
T
S Ko Yaun
LShanker Kaju) (Smt. sShanta shastry)
Member (J4) : - : Member (A)
Fsan.’

Ay ca



