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pated this theaday of June, 20032 (/615,25-03

Coram: Hon'blie Mr.V_K_Majotra — Member (A)
Hon’bhle Mr.Shankar Raju — Member (J)

(1) C.A. 989 of 1999

Raghubir Om Prakash Singh & 76 others
{(By Advocate Shri A.Thorat) - Applicants

Versus

i. Union of India
through the Secretary,
Ministry of Defence,
New Delhi -1.

z2. Indian Naval Headguarters,
Parliament Street,
New Delhi -1.

[f%)

Naval bockyard,
Mumbai, Lion Gate,
400023,

4. Rear Admiral P.Jaitly
Admiral Superintendent,
Naval Dockyard, -
Mumbai .

(8]

Deputy General Manager,
Personnel & Administration,
Naval Dockyard,

Mumbai.

6. Shri Manjot 5ingh,
Deputy General Manager,
Personnel & Administration,
Naval Dockyard,
Mumbai.

7. Cdr.Jugal Kishore,
0.1.C.,Dockyard Apprentice School,
Manager Human Resources and Plannhing,
Navail Dockyard, Mumbai.
(By Adv.Shri V.S.Masurkar) - Respondents

(2) C.A. 855 OF 2000

Shelendra Singh & 25 others

{(By Advocate Shri Peter Lobo) - Applicant
versus
1. Union of India,
New Delhi.
el 2/~
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Tndian HNaval
Mew Deihi.

Headouarters,

Naval Dockvard, Mumbai.
Rear admiral #.Jaitlv,
Admiral Superintendent,
Maval Dockvard.,Mumbai.

Capt . K.K.Singh,
Mearsonnel & administration,
Haval Dockvard., mMumbai .

Maniot $ingh.
Deputy Persconnel Manager,
MNaval Dockvard, Mumbai.

Kishora,

Dockvard Apprentice

Human Resources &
HNaval Oockvard,

G dugal
a.1.0.,
Manageanr,
RFlanning.,
Mumbai .
{3y adv,

Shri Y.S.Masurkar)

Sochool,

Respondeants

(3) 0.A.855 of 2000

Singh.

Naval (ockvard,

Tiwari .

(Nmrthilnanev
400 025,

Shri H.A.Sawant) -~ D

The OfFficer-
of Nawval
S$chool,
Mumbai .

in-Charges
Dockvard Apprentice
Naval Dockvard,

The Rear Admiral
eacdmiral Sunerintendent of
Haval ookvard. Mumbai .

Union of india,
acting through the
South Block,
Ministiry of
New DBelhi.

{3y advocate

SQecratary,
nefence,

Shri V.5, Masurkar)

Respondants

- ‘t‘
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{4} O_A.857 of 2000

Rirendra Singh Yadawv,
Fitter,

Naval Dockvard.tMumbai,

Rio 68276, NaD Chunabhati
Tahsil Uran District Raigad,
Maharastra.

{3y advocate Shri H.&.Sawant) - Gpplicant

Versus

1. The fficer-in- chargs of
Naval Dockvard anprentice
School Naval Dookyard,
Mumbal -23.

Z. The Rear Admiral,
Acmiral Superintendent of
Maval Dockvard, Mumbai .

5. Union of india,
fAoting through the Sscratary.
South Bloock,
Ministry of Defence,
MNew De=lhi.
{3y Advocate Shri V.6 Masurkar)

(5) 0.A. 858 of 2000

Avinash Mepalia,

Dissal Mechanic.

Mawval Dockyvard, Mumbai .

R/o C/o BoM. Madwe

LS4, HAD Karania,

Thasil Uran, Oistrict Raigad,

(By Advocate Shri H.A,Sawant) - Applicant

Versus

1. Officer-in-chargs of
Maval Ooockvard &oprwn
School. Naval Dockva
Mumbai .

ice

Q..z‘i’

Z. Rear adm
&dmlral 21¥}
Naval "k

;_,'* ..x.
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ral
p inf d
..l
.!

t of
Mumbai .
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3. Union of india
foting through the Secretary.
Gouth Block. Ministry of Defence,
NMaw Delhi.
{3y Advocate Shri V.3.Masurkar)

Respondants

Respondents



Z.

MDA S

{6) 0.A. 859 of

shri Krishnendu Saha .

1.0 E., Naval pockvard. ]
Mumbal .

R/o Quarter M/21, MCH Coleny,
Kaniurmardg.,

Bhandup West  Mumbal.

{fry Advocate Shri H.A.Gawant)

Versus

The Officer-in-charge of
rpaval Onckyard ADDIE ice.
Garhool Naval Daakyard,Mmmbai"

The Rear Admiral.
admiral suparintendent of
Maval Dockyard, Mumbai .

Union of India.

acting through the Sacreatary.
Ministry of Defence.

South Block, New (elhi.

(By Advocate shiri V.S Masurkanr

(7) 0.4.860 of 2000

Naresh Kumar Tvagi .

.G E..

Fitter,

Maval pockyard, Mumbal.

wnfo Gr.No.44/2% HOH Colony.,
Kanjurmarg. West , Mumbali .

{ By @advocate shri H.A.Sawant)

2.

pL¥ . Malik & 37 others
L (iy advocats Shri

Versus

nfficer-in-charge of
paval Oockvara apprantice

Sehool Naval Dockyardvﬁumbai"

The kear admiral.
admiral Superintendent
of Naval Dockyard,ﬂumb&i,

iynion of India

acting through the Secretary
Ministry of Defence.

South Block, New felhni.

2000

3

(kv advocate Shril V.G, Masurkar)

(8) o-aggé}-:f 2001

G.o.Walial

Versus

£
Lt}

Respondents |

nilicant
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L. tUnion of india
through the Secretary,
Ministry of Defence
Mew Oslhi.
7. Chiaf of Maval Staff,
Na\al Headouarters,
Maw elhi .
; 5. Admiral Superintendent,
3 Maval Oockyard,Mumbai .
; . ) ) )
: 4. Oeputy General Manager,
Rarsonnel & administration,
Maval Oockvard,Mumbai .
5 Codr . Jdugal Kishore,
or his Successor in Office
nffarmr"inmahar””v '
Oockyard épprentice School Manager, é
) Human Resources & Rlanning. ;
v . Maval Oockvard,Mumbai. 1

6. Parsonnel Manageir,
Maval Dockvard, Liongate,
Mumbai .

7. 1v111an Faucation 0ffice
Dockvard annrentice Schoo
NMaval Dockvard.lLiongate,
Mumbai .
{3y Advocate Shri V.G, Masurkar) - Respondents

(%) 0.4.124 of 2001

Y others,
Shirid H"L.Mallal - Hoplicants

Varsus

f 1. tinion of India

. through the Sacretary,
Ministry of Defence.
SBouth Block, New Delhi.

2, Chiaf of Maval Staff,
MHaval Headauarters,
South Block, New Dsihi.

3 Acomiral Supﬁritﬁnﬂenf

Naval Deckvard, S.HE.S. Road,
Maval Gockvard, Mumbaln

9. v General Manageir.
Fersonnel & ﬁdminiqfrafiah
Mawval Dockvard, S.8&. hnau.
ﬁum”ml

Y
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A
S Car.dugal Kishore,
or his Successor in Office,

a
Dockvard dpprentic
Human Resources Naval Oockvard,
Liongate, SKS Road
HMumbai .
{By Aavocate Shri V.3.Masurakar) - Respondants

! ORDER

By Hon'ble Mr.Shankar Raju, Member (J) -

3udy

Having regard to the identical facts and cuestion
of law invovied, the batch of these cases is being disposaed of by

this common order.

2. These 0Ofs can be divided for convenience into two sets.
fa
In  O&/-98%/2%, O08-655/2000, G0~ 584/ 20018 and 0/~ 124/2000 Dockyvard

¥

Temporary Memorandum (OTM) 4/97 daf&d 16.10.1297 as well as bTH
3$??Y cated 17.3.1997 and alsc DVM 117799 dated 21.9.199% are
impugned. Applicants have sought guashment of thesa OTMs mith
further directicns to respondents to implement Dockvard Memo (M)

No.o/85 for all successful apprentices of the H4th, %9th and 40th

8t
éﬂ§batchﬁs of the Oockvard apprentices School (0A%S) with all

consaquential benefits of gradation, salary angd increments fFrom
the date of their appointments., whersas in another set of OAs .,
i.2., O/ No.8S%, 857, 858, 859 and 8560 of 2000 a challenge has

haen made o the coriteria of allocation of marks of 10% guota

with further direction to respondents, i.e.., Officer Incharge to
allot 5% marks out of 10% marks to applicants who are apoointed
atter being imparted training as apprenticas with ail
consaaquentila banefits.

3. Applicants  in the first set of 0As are those apprentices

Whi In responsse to an advertisement issued in  1994-9%  and 12946

N "
for the 58th. 5%th and 40-6% bhatcheSof A% and after an Snen

competition  have been admitted to NDA  Schools undar the



Batch Mo, Date of

LEth Batoh  Aonr. 9% Oot .25 March %6 1 Tk w4

jobs., On final interview these candidates had signed the

Ot &78% was  in vogue to allocats grade to  apprentice for

anplovment on completion of ftraining.  On  presparation of  the

final merit list applicants have joined DAS, Maval Oockvard on
contract of appranticeshin training.  In the aforesalid contract

clauss (&) which deals with the offer of suitable anpointment in

Girade-1 or Gradge-11 depending on the merit of apprentics training

e .
4, applicants joined DDA Schools in their respective  grade

and wers  trained. The training pericd is divided into four
semestars, which consists of three internal semester and fFinal
examination. For technical training of duration of two vears and
for three wvear training course consist of si
which five internal and one final., Final sxamination is to bs
oonductas by the NOYT.  The charge regarding initiation of bateoh

for training sto. is reporduced helow:

e The Two wear apprentics Training Course

Final
omoletion  Semes-
of iiird tar
semashair bwam.

doining

S9th Batech  dOot. 95 Mai . 26 Oct. 96 Mar., 37 ot 97
GOth Hatoch  Apr. 74 T Maroh 27 ot 97 Mar .98
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: I - The weightage of terminal examination. Tinal examination
and overall conduct is to be assigned marks cut of 100 In the
ratio of 40:50:10. These iﬂ‘ marks awarded by the Officer
Inchargs Hy DAs is on the basis of several com moponants and factors

reqgarding overall performance of an annrentice. One MO S

category  is  journavman in  HS Grade-l which was also abelishad
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and &0th bartches had complated the course exactly after twoe o

three vears as ner the duration. Respondents by OTM 4797 alterad
S the grading system, supersading OM 6/85. The criteria laid down
is tabulated as under:
&'&* hL) PEfRF()R?"lF‘-‘«i‘#C!~ (HH&L M&H' ) tHUjHLU
Grade Nﬁ nf st attempt nd &ffampf Brd affamnt
Increments
{ilirb 2
ILED 2 0% to V4% i%% and ahove
SKILLED 1 5% to 6%% TO% to Y4z
SETLLED  NIL 40% to %4% 55% to 69% 40% and above
7. &foresaid OTHM was Turther revised and amended through DTHM
P N R .
k, AS8/9F on 17397 where tThe crifteria was further changed as under:



brade No.of ist Attempt Z2nd Attempt 3rd Attempt
Increments
SKILLED 2 70% to 75%
and above - -
SKILLED 2 70% to 74% 75% and above -
SKILLEL 1 65% to 69% 70% to 74% -
SKILLED NIL 40% to 54% 55% to 69% 40% and above
8. Epplicants who had already passed the apprentice

training, another DTM 117/99 was issued on 21.9.99 'wherein the

criteria had gone further changed. The basis of gradation was
changed, the marks were enhanced, weighing factors were altered
and final grading was changed and the percentage has been

enhanced as compared to DM 6/85, which is tabulated as under:

S.No. Total Performance (TP) Grade Eligible Additional

Awarded for Increments
Emplovment
as
lst Attempt 4nd/3rd
Attempt
I} 85 & above - H2 HSK II Z
173} 80 to 84.99 - Hi HGK IT 1
ITIT) 70 to 79.99 - H HSK II NIL
Iv) 65 to 69.93 85 & above 32 SKL 2
\'A) 50 to 64.9% 70 to 84.99 g1 SKL 1
VI} 45 to 49.99 50 to 6%.99 8 SKL NIL
VII) Below 45 Below 50 U Unfit for -
. Emplovment

As per the approved TM No.6/85, which has the approval of
headquarters the gradation to allot gradeg, i.e., highly skilled

grade~I1 and sekilled grade with increments is tabulated below:
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11 - The three vear Apprentice training Course

Batch No. Date of Date of completion of:

Joining Ist IInd IT1Ird IVth Vth Final

Seme- Seme- Seme- Seme- Seme- Seme-

stear ster ster ster ster ster
5ath Batch Oct.95 Mar.98 Qct.98 Mar.97 Gct.897 Mar.98& Oct. 38

80th Batch Apr.36 Qct._96 Mar.97 Oct.97 Mar.98 Oct.38 Mar.39

5. In the aforesaid DTM the new grading system revised in
1898 had been retrospea?ive?y made applicable to all the
apprentices of B8th tokéiﬂwibatches as well as apprentices of
2001 batch onwards. Being aggrieved with the aforesaid change in
the criteria and 1its retrospective application appiicants
espoused their cause for revision of pay scale and application of
1985 DM in so far as grading is concerned and hy an order passed

.89 it has been communicated

(o3
X

by Admiral Superintendent on |
that the decision in the matter would be communicated shortly.
As application of DTM has adversely affected applicants’ grading
and scale of pay and other service benefits and in ahsence of any
dacision taken by respondents the present OAs have besen filed.

10. In so far as the impleadment of all applicants in one O0A
and an application to this regard under Rule 4 (5) (a) of the
Central Administrative Tribunal (Procedure) Rules, 1987, at the

ut

O

]

et the 1learned counsel stated that though there is no such
application for such impisadment but as the present cause of
action has arisen as an outcome of the policy decision taken by
respondents they may be accorded permission to implead in one
application subject to payment of court fee on behalf of ail

applicants.

i1. Learned counsel for applicants at the outset states that
reapondents being the modal employer and State being a Welfare

State applicants cannot be treated arbitrarily in violation of
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e snshrined  brinciples  of  sauality  and personal

Lsarned  coupsel  ocoantends that  as

already aualifisd successfully the apprentice
haesn  anpointaed  the matte;

and further benefits are part of their conditions

the gradation arrived

-t%‘ﬂnated as  HS-17  and

recrultment and being a pre-recruitment process  +

tiraining and

aven successtull

appointment  process the respondsnts have applisd

Tha DTM 11799 ta

of law and unanproved cannot be brought into ODE&IA

12, 20 and 21 of the

training

of the

that at

Libarty
Constitution
appnlicants have

andhave

jarding their gradation, pav scalss
oat and followsd as per DTM L17/79% is the

scala,  Aforesaid OTM is a mathter concerning

the time of

ALY A L Y

office the 0TM subsequently issued have no sanction

it is contendsd that an  administrative instruction cannot  be

acted retrospectively:
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15, In this conspectus it is statsd that having passad the
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anprentice training their gradation should have bheaen regulated
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DT 1L12/97 would not be apnlicable retrospectively.

14, Ancther leqg of arqument is that respondents are bound by

the doctrine of  promissory estopnel as | the doctrine has

-

application against the government while exercising publiic

rt'

cduties, In  this regard it is stated that once apnlicants have

> -

to Jolin apprentice training the gradation should he

o
Yot
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an th
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sis  of DM 6/8% which had an effect of grading them as
HE-1T  with drawal of increments. The promise axtended in the form
of three gradation to be done as per DM 4/8% is fto be carrisd oot

and as the OM is neither contrary to law nor bevond the authority

ity
i
dedy
4
1

of governmant nfe

rosable in law. He olaces reliance in

HO
A
do
{ l

support  the de of  th Goex Court in Union of India .

it

T.7T.C. alkR 1985 3C 806.

5. Aanother contantion put-forth is invoking the doctrine of

legitimate swnectation. - In  this regard it is stated that an
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before adopting any new policy affecting this benefit the
aggreived parsons shouwld  have besn nut to notice in consonanca

lteram partem. “or this
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has  beesn placsd on  the decision of the apex Court in MHavivoti

e
ju R
FYY
i3]
33

Coop. Groun Housing Society  and Others . Union of 1

Others, (1992) 4 SCC 477,

14, The learned counsel out-forth a proposition of law
ocontending that once the sselsction process starts the oriterial

cannot be altered by ths authorities in the middis or after the
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A Tala T of selescticon. In this conspectus it is atatsed that ones
the  OM &785 1laid down &laborats mathod of gradation on ths basis

af marks laving pErcantaon oF o grade for

the T A cannot be altersd after they had
comnlatad The soporentice training and wera anoointed
to a post. Reliance has been placed on decision of apex Court in
Maharashitra State Road Teansport Corporation & Ors. v, Rajisndera
as well as on a decision

of fThe Qpaw

referiring to the renly of

raspondents it is stated that it has bsen admitted that grading

ned  In DM OA/8% was replaced by DTH 4597 and

i‘
e‘f
'£
73
—ts

Conta
and tThereafisr was Further revised by OTM L0759 I is Further
stated that respondents have admitted that DM 117799 issusd on

2L.L.79 was mads 5ath,  5%th,  &0th

fw
and 6§~62 batcheSwith atrospechive effect. It is Furthar

contandad that apnlicants bave nolt withhled the information of
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contended  that grading as oeir OM of 8% would have placed them

igher skilled grade s well as would have acorusd  increments  to

bhaen admitihad by resxoondsnts, The resD

—

ondents have justifiac

‘}‘3
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syision of the grading as per Government of India’s letter dated
14,1126 butt the same cannot be apnliasd retrospectively  as
applicants who have been inductad in apprentice training whan UM

......

&£/85 was in vogne they cananot be divested away of their benefits

----- o
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7. In so far as the s=cond set of Ofs is concerned.
apnlicant after being imparted training have been allsged to bhe

discriminated in so far as l0% marks to bhe awarded by Officer

Icharge of HDE&  School. according  to the learned counsel the
aforssaid marks under the Vh@ading of conduct caﬁsist of
conduct and discinline, achoel appointments, NCC SAMD
certificates, sports., co-curricular activifi&s and social

service. According to applicants while awarding 10% marks the

an =lament of arbitrariness and discretion not being sxercisad

“judiciously though despite having certificate of NCC  and sports

this discration has - not  been founed on  any  intelligible
differential having nexus with the object sought to be achiavad.
Tha same does not pass the test of scuality under articles 14 and

o

1s of the Constitution of India. &y the =lement of %% marks out

are placed agual in all respects. The OFfficer Incharge with an

.....

obligue purpose has acted against the policy 1aid down. Learned

i
Tout

COUNS has also cuaesticned the compstence of OFfficar Incharge by
contending that no delegation for award of marks has been made o
nim. If the performance is the criteria the discretion should be

fair and as per the performance and material on  record and the

marks are to be allothed on overall achisvements in NCC and

sports and not according Lo the whims and Tancies. Annlicants
have been singled out by awarding lesser marks under the quisse of

discretion which is not fair and unwarranted. It is contended
that in O&-85%5/2000 despite having NGO and Sports . 5%0% have bheen

given under the discretionary quota to apolicants. &Aoo

b
o r-

nts

1_!.
£}

Who secured aggregate marks of 5%%.%% in wmid term and final
examination have been awaqqﬁd only .50% marks at rendum which

made the grand total to 58.9% and applicant was accorded as



20 of the éopprentices act, 1961 as to the

—|5~

gradging "8 . Referring to 0&4-8S7/2000 it is tated that anpniicant
got 5¥.22% in overall grading and discretionary marks were one
wiich deprived him of grade “a°. In  06-858/2000 applicant got

S0 but 0% In assessment despite having requisite certificates

quota depriving him  of grade 47 and lastly  in  0&-860/2000
despite having reaquisite certificates what has been awarded to
applicant in the discretionary aquota . is 0% whereas is total

grading was 54 which has deprived him of grade 47 .

18. On  the other hand, lsarned counsel fcr respondants Sh.
Y.5. Masurkar contested the 0(Oas and. vehemently opposed the
contentions. one  of the preliminary obijections taken is that
unaar Rule 4 (%) {a) of the ‘Rules ibid by contending that in
absence of any application for impleadment in single annlication
Ofs are bad in law and can be sustained in so far as appliicant

Nool She ROOL Singh (0A-989/2000) is concernsd.

19, Another contention put-forth is taking resort to Section

-,

court to entertain the grievance of applicants. By raferring to
the aforesaild provision it is contended that any disagreement or

dispute between the emplover and apprentices arising out of a

contract of apprenticeshin is to be referrer to the adviss for
decision and thereafter the decision is appealable within F0 dava
to the Anpprantice Council. A8 applicants have a dispute

regarding gradation and grant of increments which is as per the
contract  of  apprenticeship and is a dispute arising cut of the

contract the remedy liss bhe

—h
.
5
&
ot
g
]

appropriate forum and not

hefore this Tribunal.
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20 another contention oput-forth is that ann & coming to
this Tribunal apnlicants have not exhausted the alternate remedy

available to them. As no renrasentations have been Tiled, Oas

are barred under Section 20 of the AT aAct.

21, In so far as 0T and OM are concerned, it is stated that

hoth are administrative instructions and are valid in law.

2. In so Tar as the status of apprentice is concerned, it is
stated that not being a service matter as a anprentice is not a
government servant any condition of contract cannot be

enforceabhles bhefore the court and by referring to the fact that

25, It is further stated that applicants have suppressed the
fart of their anpointment. Ry oroducing a chart it is  contended
by Sh. Masurkar that with regard to batches No. %8 and 67

partaining to the training of two and three vyears respectively

&/97 and 35/97 applicants were in training as apprentices and as
a contract of aporentice respondents have every right to alter

the gradation which is in the larger interast of reauirement of

Nawy . ‘
24 . in the aforesaid conspectus it is stated that under the
Apprentice Act, being statutory, one is not appointed during

training and with no guarantes of emplovment and having no

condition of service the gradation and increments cannot bhe
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contendsd tThat 10%  svaluation at the discretion of fomiral

Superintendent has been judiciously exercised keeping in visw the

$aG it oes o the same batcoh
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wWho have have joined  the same training were coversd by the

similar conditions as such there is nd discrimination at arl.

wE. In so far as revision of OiMs  4/97  and BT A -

concerned, it is stated that these DiMs  Have regulated ths

el and not for smplovment, as after OTM of 1997 the batoh 5

w?, B0 and 2001 who have paszsed the final MNOYT sxaminations till

apprentices strictly as per quidelines contained in Governmant of
India MOD  letbtsr dated 14.11.96 and removing anomaliss in DTH

BHSP5 A new OTIm AL7/%% issued on 21.9.99 was mace anplil
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the apprentices who have secured morse than 70% marks but  wers

graced skilled with twe incremsnts. Learned counsel contendad

-

that an apprentice is not an emo

¥
:;...(
3
g
]

&a a3 Well as a worker and s
pald only stipend and not wages., Those who are under training

BRs:

are apprentices only without any quarantes of amoloyment .

TH. n so far as retrospectivity is concarned, it is

contencesd that where a rule on amendment is qiven affect to from
the date when it is promulgated it would apply and affect persons

wWho had joined training unaer the Act prior to  the COMMEN Cament
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of the rules. Section 6 (6) of the Apprentice Act is prospective
and accordingly the emplover has the discretion to changse the

internal order pertaining te examination and grading.

&/85 was renlaced by OTM 4/97, on their acceptance of employment
pertaining to the batches 58 to &0, The anomaly contained in O0TH
(5797 was  removed by DM datea 29.1.97. There has been a

rational formula with an obiect sought to be achisved while

=4

amarding grading and is in oconconance with the Government of

India’s quidelinas.

applicants to  assall the DiMs as  aemnlovm

B

nt is densndent on

cannot  Assail any grading svstem contained in tThe administrative

order. This, in a nut shsll, the stand taken by respondents.

B We have carefully considersd the rival contentions of the

parties and perused thse material on raecord.

Y. In =o far as the preliminary objection as to non-filing
of an application for impleadment under Kule 4 (%) (&) ibid is

concerned, though therse is no application as such on  record  but

Juds
s ]
i }
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this cannot be denied that the cause of acti

ical to all applicants. Mere non-filing of application
b

are ident
is a technical flal,
34, The obhjsct of seeking permission to file an application
for maintining in single anplication in respect of several
applicants is that under $Section 19 of the AT act an agarisved

party can file an application and thare is an elemasnt of

generation of revenues bv charging recuistes fee. the aforesaid
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B, As regards objection of jurisdiction and availability of
atatutory remacdy under Section 20 of the anprentice aoct - 196l is
moncerned,  what  has  heen orovided is  refarral of a disputs

batwesn the amplover and  the apprentices arising out of the
contract to  the Adviser. In the oresent Oas claim of aoplicants
im directed against the retrospactive anplication and alteration

of  grading system, during the fraining to the detriment of

A
<

fodt
Sud t

nts.  In the contract of apprenticeshin though one of  the

shall not be obligatory on
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the nart of acplicants o acoent an smnlovmeant under the emplover

and  on  successful  complstion of  apprentice training atter

Girades T and 1T The aforesaid conditions have hean suo mobtso

ta as refiscted from tThe oontract af
apprenticeshin annexed with the reply by the rescondents. In our

considersd wisw there iz not dizpute as  to  the ocontract of

baing placed in the sselect
concerning recruitment, Iincluding method oroviding induction o a

perasn in public service is  nothing but matter oconcerning




reciruitment., This is not the case of respomdgnts that they ha?a
arhn|d€ﬁ applicants on  their appointment fand accorded  them
increments on their own devise the method other than OM or OTMs.
The apex Court in K. Naravanan v. State of Karnataka, 1993 (%)

SLi 290 while defining recruitment observed it to be an snlist

man i ding providing for gucting a person in public service
andg anpointment. The aforesaid OTMs on completion of ths

pronsss  of gradation is continuing process leading to induction
in government service it is to be treated as a pre-racruitment

yrocess and a matter concerning recrultment. By virtues of Ssction

14 (a) of AT Act as applicants are appointed against a civil post

-

in matter of their recruitment and matters concerning recruitment
this court has Jurisdiction to artain tﬁe r girievanca. The
anpointmants of apnlicants on  successful  completion of  their
apprentice training is a result of gradation on which the
dafinite pay scale and allowances and designation has bean
accordad., The objection put-forth cannot be ocountenancad and is
accordingly ﬂverwﬁuled, as we are of the considered views that
whét has heen inforceable is not the contract of anprenticaship

hutt  a matiar concertaining recruiltment which is analaogous o the
[ ]

ection proess NHon-availing of remedy under Section 20 of the
&T Aot would not oust our jurisdiction. Had there been any other

conditions in the contract on which a dispute had arisen the

Jurisdiction was that of Advissr. But as the dispute has not
h

arisen cut of contract to apprenticeship we have - Jurisdiction

to entertain the grievance of applicants.

35, Iin so far as the objsction put-forth of not making a
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representation and exhausting alternate remedy what has been

|
. | -— N -
provided under Section 20 of the AT Act is that a Tribunal shall

|

not ordinarily admit an appiication uniess it,is satisfied that

|
applicants have availed all the remedies ava?lable to them under

. | . .
the relevant service rules as to redressal of their grievance.
|
Learned counsel of respondents has m1serab?y}fa11ed to point out

any service ruies which provides a remedy to be exhausted heforse
this court by applicants. Remedy which is | available under the

-

relevant rules 1is to he availed but if there is non,

o8
ot )]
F o

non-exhaustation of remedy would not ar our jurisdiction.

oY

However, we find that appliicants through ir representations

have approached respondents and their was considered in
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emergent special meeting on 16.9.33 and a order has been

passed by the competent authority, i.e., Personnel Manager for

Admiral Superintendent where the matter was ated to bhe under

n

\
1
examination with communwratlﬁn of result shortly. As applicants
has preferred representation and no act h%d een taken the

cbjection taken under Section 20 of tha A.T. Act is over-ruled.

36. In so far as the merits of the case and as to the
objection of gradation and grant of increments not being the
sarvice condition are concerned, we find that| on an all India

hasis competition applicants ar

()

ain I?ected te undergo

apprenticea training. At the time of induction in ATS though they

|

are governed by tgg Apprentice Act, 281 but the 1instructions

isgsued vide A&/8% the basis of their conmrajt of apprenticeship

and are the instructions to govern the gradatﬁon and alioccation

~of s8killed grade after completion of thé training and final

examination. This is in this conspectus respondents have made
applicants understood to perform accordingly as per DM 6/85 in
order to get gradation and ianements. This DM which 18 an
approved one and not a temporary having approved from the

Headguarter, inter alia, 1includes within itself a detailed
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procadure as to allocation of marks of terminal examination,

final examination and conduct.. It is on that basis a percenta

)

a
has heen arrived at to a}iocate girades to the apprentices of two
and three vyears training alongwith the increments as per their
performance and percentage acquired in the NCVT examination. It

is also not disputed that when the hatches B&, 53 and 60 had come

to an end by declaration of result the temporary memo as amended,

f

i.e., 4/87 and 35/97 had not come into existence. The aforesaid

DM 8/85 envisage appointment on the basis of different grades

1

fa)]

based on overall performance during training. This clearly shows
that appointment to a grade of apprentice is to be made as per
the performance in tha final examination in the light of grading
arrived at 1in DM &/85. The contentions put-forth by the
respondents that apprentices remains as a non-employee ti11 he is
appointed and the method of internal assessment can be varied at
any point to time ti11 the training i’ over and appointment made

favs down reguiremant

511

cannot he countenancad. The DM §/8

6]

regarding qualifications for the purpose of appointment. OCnce
the conditions and criteria for selection, i.e., a
pre-recruitment process, method of recruitment has heen iaid down
when applicants had Joined training and passed it successfully
and was in vogue at that time cannot be altered to their
detriment after the selection process had started or it is in the
middie of 1it. Ry amending memo &/85 through 4/37 and 35/97 DTMs
and further by DTM 117/939 these requirements and the method of
gradation has been altered to the detriment of appnlicants as on
the hasis of memoc 8/85 which was put to their notice at the time

of joining

in

pphrantice course applicants had nerformed accordingly
and -once secured markes which brought them to highly skililed
grade this cannot be altered and applied retrmspeative?y through
a DTM which is only a temporéry memo not having approval of the
headauartera, tha anforceability of which would not bhe valid.

The Apex Court in Mandve’s case {supra) held as follows:
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as heen repeatedly held by this Court that the games
the rules meaning thereby, that the criteria for
Tection cannot he altered by the authorities concerned
tha middle or after the process of selection has
mmenaed. Therefore, the decision of the High Court to
extent it pronounced upon the invalidity of the
ular orders dated 24.6.1996, does not merit
ptance in our hand and the same are set aside.”
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37. Moreover, 1in Gopal Krushna Rath’s case (supra) following
ohservations have been made by the Apex Court:
"6. When the selaction process has actually commenced
and tha last date for inviting applications is over, any
suhsequent changse in the reqguiremaents regarding
aqualifications by the University Grants Commission will
not affect the process of selection which has already
commenced. Otherwise it would invelve issuing a fresh
advertisement with the new qualifications.”
38, If one has regard to the aforesaid DM 6/85 by which a
methodology has been adopted to grade apnlicants on the basis of
their marks into highly skilled and skilled grade with consequent
grant of increments which has been followed while they were
appointed, by no stretch of imagination can be treatad a process
unconnected with the appointment or any condition as to the
contract of apprenticeship if DMs Jaid down criteria to be
followed for accord of grades the same 1is8 a matter concerning

recruitment and analogous to the process of selection leading to

appointment.

39. In so far as application of DTM 117/99 to the batches

retrospectively 1is concerned, as provided under clause 2 (a)

having issued the aforesaid DTM on 20.1.3% that too without

approval of the competent authority being an instruction laying
down criteria for appointment on the basis of apprentice training
cannot he appliied retrospectively. It is a settled principle of
law that an administrative instruction or order cannot bes applied

retrospectiveliy. The Apex Court in the case of Chandraprakash

\. Madhavraoc Dadwa (supra) held as follows:
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“To put it in a nutshell, the change in the essential
qualification made 1in 1990 or 1938 or the additional
functions now required to be performed by the appeliants
could not retrospectively affect the initial recruitment
of the appelliants as Data Processing Assistants nor their
confirmation in 1983, Recruitment qualifications could’

not he altered or applied with retrospective effect so as
to deprive the recruitees of their right to the post to
which they were recruited nor ocould it affect their
confirmations.”

40. In B.L. Gupta’s case the Apex Court made the following
ahzervations as to retrospectivity of the instructions by

observing as follows:

“10. We are unable to agree with Shri Sanghi that by
virtue of their length of service, while holding current
duty charge as Assistant Accountants, his cliients
should be reguiarised in the said posts. Merely because
the same posts have been upgraded from Senior Clerks to
Assistant Clerks to Assistant Accountants, it would not
mean that persons who were given the current duty charge

could he regularised without any selection. The clients
of Mr. Sanghi presumably hold lien in the posts of Senior
Clerks, If they were to be regularised az Assistant

Accountants, the effect swould be that they would be
promoted to the said posts. The Rules of 1978 prescribe

the mode in which the promotions can be made. This mode

has to be followed before the appointments would be made.
If so statutory rules had existed, it may have been
possiblie, though we express no opinion on 1it, that the
existing incumbents may have been regularised. Where,
however, statutory rules exist, the appointment and
promotions have to be made 1in accordance with the
statutory rules specially where it has not been shown to

us that the Rules gave the power to the appointing
authority of relaxing the said rules. In the absence of
any such power of relaxation, the appointment as
Assistant Accountant could only be made by requiring the
candidates to take the examination which was the method
which was prescribed by the 1378 Rules."”

41. If one has regard to the aforesaid the criteria which was
in vogue and remained effective till batches are complete and
applicants have successfully passed NCTY shoulid have bean
followed and an instruction which has no enforceability cannot be
applied retrospactively, particulariy to the detriment of
applicants as by following the new criteria and altering the
percentage they had been abrogated in their pay scale, grading as
well as pay and allowances and as a c¢ivil conseguence an

opportunity was mandated which was deprived to them.
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42. We have no hesitation to hoid that application of DTM
117/8%9 wupon applicants retrospectively through clause 9 (a) of

the DTM is against law and applicants should have been graded and

were to be accorded benefﬁts and appointment as per DM &/85.

4 Th

The impugned action of the respondents in appiying DTM

i

117799 retréspectiveiy is also an anti thesis to the cardinal
principle of promissiory estoppel and goes contrary to the
legitimate expectation of applicants. In the beginning of the
training app?icants who have besen axtendad p?omotisns to be
accorded as _per DM 8/85 have been made to act:upon it, as they

had performed as per their capability having ' regard to the

percentage for grading them skilled and unskilled. The afaresaid
DM was the on}y criteria for gradation based on the percentage of
marks. Having performed as such and secured marks and requisite
percentage to be accorded highly skilled and skilled artisans
with benefit of increments the promotions extended further cannot
be defeated by application of retrogpective  administrative
instruction. The doctrine of promissory estoppel is well
explained 1in Union of India v. Godfrey Philips India Ltd., AIR
1986 SC 808, where the following chservations havé been made:

"Of  course we must make it clear, and that is
also laid down in Motilal Sugar Mills case (AIR 1978 SC
821( (supra), that there can be no promissory estoppel
against the legislature in the exercise of its
legislative functions nor can the Government or public
authority be debarred by promissory agtoppel - from
enforcing a statutory prohibition. It is equally true
that promissory estoppel cannot be used to compel the
Government or public authority to carry out a
representation or promise which is contrary to law or
which was outside the authority or power of the officer
of the Government or of the public authority to make. We
may also point out that the doctrine of promissory
estoppe?! being an equitable doctrine, it must yield when
the equity so requires, 1if it can be shown by the
Government or public authority that having regard to the
facts as they have transpired, it would be mequitable to
hold the Government or pubiic authority toc the promise or
representation made by it, the court would not raise an
equity in favour of the person to whom the promise or
representation is made and enforce the promise or
representation against the Government or public



ool ¢

authority. The daogctrine of promissory estoppel would he
displaced in such a case, because on the facts, equity
would not require that the Government or public authority
should he held bound by the promise or representation
made hy 1it. This aspect has been dealt with fully in
Mot.ilal Sugar Mills case {(supra) and we find ourselves
wholly in agreement with that has been =said 1in that
decision on this point.”
44 . If one has regard to the aforesaid respondents are
estopped from acting detrimental %o applicants’® interest by
altering criteria in the midst of the apprentice training of
applicants. As applicants have heen prejudiced and their rights
are abrogated the same cannot be countenanced the doctrine of
oppel 1is an equitable principle 1incorporating

e w
within itself the rule of ?é?yg b{ay .

45, Morecever, the doctrine of legitimate expectation
envigaged and imposes upoh Government as an essence duty to act
fairly by taking into consideration all relevant factors relating
to the lesgitiate expectation. If the consistent past policy
which was applicable upon apprentices has been changed which had
an effect of depriving appliicants what they had expscted out of
the past policy on the principie of audi alteram partem as the
benefit advantage which was to be accrued, i.e., gradation with
increments to applicants = cannot be altersd and in case of any
advggse effect, an opportunity to show cause was mandated, which
admittedly was'not given to them. " Applicants, in view of DM &/85
have performed accordingly and acquired reguisite percentage for
appointment of highly skilled grade II by retrospective effect
and modification of DM 6/85 have been accorded in tesser grades
with loss of increments. This 1is against their Tlegitimate
expectation in view of having requisite percentage and in the
1ight of grading system evoived in DM 6/85.

.

second set of QOAs is concerned, as per DM 6/85

I
@
()
3
1)
8]
-—f)
At
e

as well as 117/3% the gradation consist of 401 dnternal

assessment, LH0% final examination and 10¥ for conduct and
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discipline which is at the discretion of Officer Incharge, though
there were several factors and componants like sports NCC, extra
curricular activities for awarding marks, we find that 1in all
these OAs though possessing the requisite certficates in various
fields, 1lesser marks have been awarded without considering

certificates etc. It 1is a settlied principle of Taw that

"discretion is to be exercised judiciously and while awarding

marks 'which is at the discretion of respondents officer, before
awarding the marks a transparent and Jjustifiable assessment as
per the requisite material to Jjudge in different discipliines
should have been adopted. Marks awarded and the certificates
issued to applicants ;in various discipliines show contradiction
and discrepancies which is an anti thesis to fair play and
transparency in the action of the respondents. It appears that
Whi?e awarding these marks a mechanical exercise has been done by
the concernad officer and in that process various disciplines
have not been looked into and assessed as per the availability of
experience in these disciplines and performance on accoaunt of
the certificates existing on record. To ocur considered view,

though there is no unreasonablensas

)]

in grading system in so .far
as 10 marks for conduct to be awared by the'Officer Incharge but
the manner 1in which the marks have baen awarded shows
non-application of mind and arbitrariness, which cannot pass the

test laid down under Article 14 of the Constitution of India.

47. Having regard to the aforesaid, first set of 0As is
partly allowed. Clause 3 (a) in DTM 117/29 is quashed and set
aside. Respondents are directed to re-consider the grading given
to applicants as per DM 6/85 having regard to the marks secured
in the final examination of apprenticeship and accordingly
re-allocate from the date of appointment as per the grading to

applicants as well as increments. In that event applicants shall

W aiso be entitled to all consequential benefits.
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48, In the second set of OAs, however, finding no fault in
the grading syvstem as to award of 10% marks at the discretion of

officer Incharge directions are issued to feview the marks
awarded to appiicants 1in 10% assessment as to conduct and
re-consider allocation of marks as per various disciplines and
possassion of certificates by applicants and their performance.
In the event the marks are enhanced .app1icants be suitably
appointed to the grades with all consequential benefits. The
aforesaid exercise shall be completed by the respondents within a
period of six months from the date of receipt of a copy of this

order. No costs.

Let a copy of this order be placed in the case file of
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{Shanker Raju) (V.K. Majotra)
Member (J) ' Member (A)
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Electronic Control
Fitter S.K.I.,
Manager Electrical
Power System,
Center No.48,
Naval Dockyard,
Mumbai.

Ram Niwas

Om Prakash
Pramod P.R.

B.K. Tiwari-
Sukamal N. Ghosh
Sameer P. Sahu
Karun
Desiti
Jatav

Singh

Dubey

Kumar

.B. Sharma
Chowdhary

.K. Sharma -

.K. Prasad
Kumar

Rai

Singh

Negi

Pandey
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23. B. Kumar
24 . K. Gautam

- 25. V. Meshram
26. S.K. Suman
27. S.K. Singh
28. S.A. Khan
29, R.K. Haldar
30. D.V. Singh

(By Advocate Smt. H.P. Shah.
proxy for Shri R.R. Shetty)

©  Versus
1. Shri Vijay Singh )
Secretary,
Ministry of Defence, .
South Block, ‘
New Delhi - 110 001.

2. Admiral Suresh Mehata
Chief of Naval Staff,
Naval Headquarters,
Navsena Bhavan,

New Delhi - 110001

3. Rear Admiral N.N. Kumar
Admiral Superintendent,
Naval Dockyard,

Mumbai - 400 023.

4, Commodore Mohan Kidwani,
DGM (P&A) .
Naval Dockyard,.:
Mumbai - 400 023.

5. Captain P. Tripathi
0.I1.C D.A.S. :
Naval Dockyard,
Mumbai - 23. ,

‘(By Advocate Shri V.S. Masurkar

with Shri P. Khosla)

CP No.2/2009 in OA No0.989/1999 & 3 Ors.

- Petitioners

.= Respondents
{(Contemner)

. C.P. No.6/2009 in O.A. No.584/2001

1. Shri A.K. Malik

and 28 Others
Electronic Techenician
WECORS, Center No.b5,
Naval Dockyard,

Mumbai . :
' S.K. Swain

Adesh Kumar

Amit Kumar

S.B. Shaikh

U W



Lalan Kumar Yadav
R.K. ﬂripathi
J.N. Khadanga

9. G. Ma@arya

10. M.K. Mahapatra
11. Sangeet Kumar

12. S.K. Yadav

13." V.S. Rao

14. S.K. Gupta

@0 -1 O

15. D. Kumar

16. R.V. Komurlekar
~17. V.K. ﬁoni

18. S.K. Qangwal
19." B.K. Sharma

20. Y.B. Singh

21. S.K. Dash

22. Md. D. Alam

23. S.K. Jha

24. P.K. Ealyan

25. R.K. Mishra

26. Hariram Dutt

27. D. Kumar

28. S.K. Singh

29. S. Kumar S :

(By Advocate Smt. H.P. Shah

proxy for 'Shri R.R. Shetty)
!

1. Shri Vijay Singh
Defence Secretary, -
Ministry of Defence,
South: Block,.

New Dglhi - 110 001.

2. Admirgl Suresh Mehata

' Chief of Naval Staff,
Naval?Headquarters,
Navsena Bhavan, ‘
New Delhi - 110 001

3. Rear Admiral N.N. Kumar
Admiral Superintendent,
Naval Dockyard,

Mumbai - 400 023.

4. Commogore Mohan Kidwani,
DGM (P&A)
Naval Dockyard,
Mumbai - 400 023.

'5. Captain P. Tripathi
0.I.C D.A.S.
Naval Dockyard,
Mumbai - 23.

Cx

Versus

CP No.2/2009 in OA No.989/1999 & 3 Ors.

- Petitioners
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|
6. N.M. Mhure
Personnel Manager
Naval Dockyard
Mumbai - 400 023. v -  Respondents
' (Contemner)
(By Advocate shri V.S. Masurkar :
' with Shrl P. Khosla)

[
ORAL ORDER

per: Shri Jog Singh, Member (J)
i ,
Iq all these four Contempt Petitions, the
Applicants have approaohedj<this Tribunal against the

inaction of the. respondents 1in not complying'with the

directions' contained in this Tribunal's order dated

§
!

16.06.2003.'The reSpondente, instead of, implemehting
the d;rectlons contalned in the above said Tribunal's
order, approached the Hon'ble High Court by way of ert
petition No.5047/2004 etc. and the Hon'ble High Court
has beeh.'pleased. to dismiss the same by order dated
10.04.2008. |
| _

2. Learned Counsel for Respondents states on the
hasié ofian.affidavit dated 06.04.2010, flled through
Shri N.M.‘ Mahure, Senior Administrative Officer,
Personnei Manager, Office of the Admiral
Superint%ndent; Naval = Dockyard, Mumbai -400 1023 that
the order of this'Tribunal.has'been complied with by
calculating the arrears of payment etcC payable to the
applicaﬁts and they have also been informed of the same

by the éespondents.

3. . In view _of the submissions made 1in the
3
affidavit dated 06.04.2010, we are convinced that

substantial compliance has been made by the respondents




8  cp No. 2/2009 in OA No. 989/1999 & 3 Ors.

lin, respectj of implémentafionA of the difeétions
coﬁtained'in this Tribunal's order in dueétion.

. , ; .
4. Smt. H.P. Shah, leérned counsel for Applicants
épbearing' on ‘behalf.fof Shri R.R;Shetty, however;
'submité ‘that actually arrears have not yet been
released. If it is éo; the respondents should take
expeditioﬁs steps to. go the needful and shall fully
'bomply with the directidnsvof'this Tribunal within a
period of two ménths from the date.of'receipt of a copy
of this order., 1In -caée the applicants are sfill

aggriéved, they would be at liberty to approach the

appropriate forum as per law.

5. With this direction and 1liberty, all the four
Contempt Petitions stand disposed of. Noticés
discharged.

(Sudhakar Mishra) ' (Jog \Bingh

Member (A) ‘ . ' Member (J)

mg.




