CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

pDated this Thursday the 12th day of June, 2003

Coram: Hon’ble Mr.V.K.Majotra - Member (A)
Hon'ble Mr.Shankar Raju - Member (J)

0.A. 930 of 1999

T K. Biwalkar,

aged about 56 vears,

Ex-afficio Superintendent,

Central Rallway,

Headauarters (Office.

Farsonnel Branch, C5TM

R/Ao S5/8 Parijat,

Ganga Nagar., Nerul,

Oistrict Raigad.

(Ry advocate Shri T.0.Ghaisas) - épplicant

Versus

1. Union of Iindia
) through the General Manager,
Central Railway.
Mumbai., CSTM, 400 00l

Z. The Chief Personnel Officer.
Central Railway, :
Moumbai ., C8TM 400 GOl

£
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Shri IT.H.Khan,

Chief 0Office Superintendent,
C/o CRO%s Office Headguarhers,
Farsonnael Branaoh,

Mumbai CSTHM 400 001,

4. Shri R.O.Manore,
Chiasf OFffice Superintendent,
(on deputation te Konkan
ailway Corporation Ltd..,)
Clo CROTs Office,
“tMumbai CSTH

5. Mrs.K. k. Kala,
Chief Office Superintendant:,
C/o CROTs Office Headquarters,
FMersonnel Branch,
Mumbai, C8Tm 400 001,

6. Shri N.AKrishnamurthy,

Chief Office Superintendent,
Clo CHO°s OfFice Headouarters,
farsonnel Branch,

Mumbai CHTHM 400 001,

7. Shri Chetan Ram
Chiaf OFffice Sunerintendant.,
C/o CROTs OFFice Headauarters.
Personnel Branch,
Mumbai CSTM 400 001,

\ (ly &dvooate Shri V.D.Vadhavkar) - RKespondents
% _
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Mr. Shanker Raju, Member (J):

ﬁpplimantﬁ who voluntarily retired from aervios
on S.10.98  impugns  respondents’  communication  dated
d 10,929, denving him  the pay scale of Rs.7450- 11500
(R attanhsd o e Dost of Chief Offics
Superintendent {(C08)  with furthér deciaration tTo btreat
him as CO% from 1L0.5.98 £ill the date of his retirsment.

His alternate praver is to consider the c<laim against
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the Jleft over vacancy &s per the modifiesd

in turn refix his pavy and terminal benefits.

33

2 Apnlicant was promobed as 085-1T In Ths grads

Ra 650010500 w.oa, T, 2.1.94,

A By Railway Roard letter dated 10.%.98 certain
new nay acalas have beaen introduced as  reoommendsad by
Fifth OCentral Fay  Commission made  applicable to the
ministerial staff on percentage basis. Frior to 10.5.98

Fance  which was  orsated

:1'

poat of 08 was not  in exis

reducing 2% of  the post of 0% Grade-{1. ihe aforesaid

order  takes «ffect FTrom 10.5.98 and The minimism

oyalification is twolthras vears in the minimum of lower

pie

ilattaer was recsived in the office of

[

Grade. Aforesaid
Genaral Manager. Central Railway in May, 1998 but was
not implemented. & notification wasissued on 18.11.98
for holding selection. Meanwhile, applicant sought
voluntary retirement which was made effsctive from
5,100,098, In pursuance of selection proess writhen

sxamination slateda for 12.12.98 anag 172.12.98 were not

held due to absentism »f eligible candidates and

accordingly  supnlemantary examination was scheduled for

Lz L. .99, The #ligible candidates have besn asked o
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cive exnlanation as to their absance in the examination.
Accordingly  a frnqn notification was issusd on 5.1.99.
A par respondents” order dated 10021999 viva voce was
h&ld. 2.2.199%9 as a rasult of which a panel of five

emnlovess 1. e, four General and one Scheduled Caste wers

declared on 10.2.1999.

4, in pursuance of demand by JCM to treat the post
as non-selaction, the Roard considered thﬁ‘i$$U$ and by
their letter dated 17.2.1%%% it has bean decided to fill
up the post to the modified selection pirocess by

o~ -

scrutiny of service record as a one time exosphion.

5. Howsveair . wide another letter dated 15.35.199%,
it has been decided through a olarification that

selaection already finalised for filling up the post
according to the normal procedurs upto L7 .2.1%999 should
atand and where the written test has baeen held paneld

may be finalised as per the instruction dated 17.2.1999.

Respondents  nrocessed the filling up of two

o

costs in General cateqory against assessed vacancies and
a notifination was is%uéd on 72,199, Written test
WAR scheduled for 14.10.199% calling six eligible
officers. Though applicant’™s name cams in the zons of
considerati he made a8 reoresentation  on 25,4, 199%9

contending that since the Railway Roard’ s leathber dated

LOL5.1999 was  issusd prior to his voluntary retirement
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1@ six post by oway  of

-

resnondents should not F111 all

TN,

ction. l=aving one post tTo be filled in the
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e lar
jater selection and as a seniormost smploves he should
Have beaen oconsidered. The aforasaid claim was rejsched

giving rise to the nressnt 0.
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7. lLearnaed counsel Tor the applicant by refarring

contanded that the same takas

o lettar dated 10,51
@ffect from the date of issuance which has wvested with
nim & legal right to be placed in the higher grade even

after tThe selsction had been taken later on. The olaim

of  the applicant has been arbitrarily

liat and bhaving retired afhar 10.5.1998 and othars whe
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have baen promoted their pay scales have been requlated

now From  L0,5.1998. . Mon-inclusion of the name of the
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8. it is stated that the post of. Chief Offics

Supsrintendent was avallable on  10.5%.1998 whan  the

anplicant was in service, valt hs was not  considerad.

Selaction shouwld have heen ordered within a reasonabls

wwriod,  The incumbents have been failsd for ten months

having comolieted four vears’ of service on L1005, 1998 he

shonlad have been considerad,
“ Learned  oounssl  states that initially thes

salaction  was ordered  for oa pansl for the nost of six

assessed vacancies i.e., 2% of the counter stand as  on

another two posts sslection was ordered out of which one

cannct ba Filled by regular selsection but  ought fTo be

inal wacanoy on 1051998 applicant’™s olaim

Was arbitrarily rejscted which is vinlative of Articles

-

1d and 16 of the Constitution.
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Lo (i the other hand Isarned oonnsal Tor the

3

Raespondents denied the contentions and by referring o

ht

Board®s  lethter dated 10.%.1998 and particularly to
clause (f) contends that since posts are bheing cireated
on functional oconsideration, such posts should be
S pinnointed  and  should includea duties  of higher
importance. The benefit will bscoms admissible only o

duly selactad staff and that foo after they move Lo the

clarification on 15.3%.199% selecticon already finalisad

has beesn decided not to be re-opaned.

14 bearnad counsel  Shri Yadhavkar further statsd
that it was not the intention of the Ministry fTo re-open
the selecntion which has attained finality and in cases

Whare only wiritten test has bean held as a part of the

hare is ne auestion of modifiad
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nrocedure being anplisd for subsequent selection.

L2 e have carafully considered the rival

cmnténtiﬁns of the narties and perused the material on

reoord. The number of posts as on LO.5.928 tn be

onerated in the scale with reference fto the =sanctioned
)

strength would be effective from the date of issue of

the orders. The selection process oould not e



ted have already besn acoorded
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Thoss  who have been
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benefits  From raetrospectivea effs
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discharging the duties o ahar no
has besn ungraded on restructuring 2% of it as  per
notification dated 10.5%.98 would have to be opsrated as

nar the axisting atrength. aonlicant, who admittedly

gibility ocriteria and on
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L0598 was in nosition he cannoet e den ied
consideration. However, we Tind that the Railway Board
by a letter dated 15.3%5.9% decided that in terms of
Ministry letter dated 17.2.99 post of 008 which has
arisen as a result of introduction of girade of
e, F540- 11500 w.e.F. 10.5%.%% in respective category is
ragquired to bs Filled through the modifisd selsction
orocess by sorutiny  of the service record only as one
time eaxcention. applicant, who was ssesniormost  and  if
the mmdifixd selection is to be applisd as one tims

measuire Wwhich dates back to 10.5.98 has a right to bes

considered when he was in sarvice and this

consideration and has besn prejudicsd in the mather of

his pay and allowances as well as retiral banafits.

e foregoing reasons 04 is
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disposed of with a dirsction to the respondents to haks
. the matter With the Railway Board as to
re~-consideration of applicant’s case and in the svent a

1aft owver nost is avallable to consider him as  par  ons

record he shall be accoorded the benefits as given to his

countar-parts, inciuding revision of his pay and
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conseauent retiral benafits, within

&,

pariod -of

months from the date of receipt of a copy of this

Mo costs,

< Kot
{Shanker Kaju)
pember (3]
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