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ORIGINAL APPLICATION NO. -

(&) dvoeat? Shi Guic Masaod)

VERSUS

CORAM Hon’ble Shri V.X.Majotra - Member (A4)
Hon'ble Shri Shankar Raju -~ Member (J)

(i) To be refarrad to the Reporter or not ¥ Yeg

(ii) Whathaer it neads to be circulated to other ﬁe,_S
Benches of the Tribunal ¥

(ii1)  Library v &5
S MM
‘Shanksr RKaju)
Member (J)
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central administrative Tribunal
Minmbai Rench

068 NoLS42/199%
Mumbai this the |Jth day of June, 2003,

Hon"ble Mr. V.K. Majotra, Member (&dmnv)
Honble M. Shanker Raju, Member (Judl)

Subrhash son of Ramrac Shiradhonkar,
' RS0 2%, Sriram Bank Colony,
: FMiarna Road, Nanded-43516073%, : ~&pnlicant

(By Advocate Shri G.K. HMasand)
~YRrSUS -

1. Union of India through the
Secretary, Ministry of
Communiation, Deptt. of Talegom,
Haw (O&lhi.

7. Chief Ganeral Manager,
Manarashtra Telecom Circls,
G0, Building, Mumbai-400 00)

N
-,
4

eneral Manager., Telecom,
st Floor, Talscom Bhavan,
0° Mile, Civil Lines, Nagpur-440001 .
4. Telacom District Manager,
dpove Dodavari Hotel, Near 171,
HNanded-43160%2 ~Raspondents
(By Advocate Shirl V.9. Masurkar)
e
ORDER 7 e )
Mr. Shanker Raju, Member 1)
applicant  through this 018y has impucnad
respondants’  order  dated 22.9.97 and 13.1.9% whers his
irequest for withdrawal of resignation and ra-instatement
has haen turned down, He has sought guashment of these
‘i orders with direction to the respondents to withdraw the
resignation of applicant and he be re-instated in
service w.e.f. 28.4.93% with all conseguential benefits.
2 Applicant was working as Junior Telecom Officer
CITOY. By an order dated 5.11.%2 he was transferred

firom  Parbhani  to  Magour whsre he reported for duty on

'M— 2. 11.92 ana submithed his joining report,




(23
simultaneously submitting application for leave. It is
alleged that applicant was not allewad to join duties
and this was informad to respondent No.4. Applicant

anproachead Nade for seeking further instructions.

3. By a letter dated 28.4.9% written to tha
General Manager, Telecom, Nagpur applicant tenderad his
resignation by stating "Respected Sir, ¥ 5.K.
Shridhonkar, JT0 is hereby tendering my resignation dus
to some domestic problems. Kindly accept my resignation
at the earliest. I am ready to pay necessary dues
against him. Thanking vou, Yours faithfully,

sd/~-Shridhonkar, JTo"

v
-
—

4, Applicant, by his communication dated 1%.11.96

sought cancellation of resignation and permission to

.

ioin duties. By an order dated 22.9.97 respondents
turned down his request on the ground that althouagh
application for withdrawal of resignation dated 19.11 .96
was received on 26.11.96 his resignation was accepted by
the competent authority on 25.7.9% but applicant could
not he relieved duas to non-pavmant of ocutstanding dues
and keeping in viaw the CBI investigation relating %o
dispropertionate assets and his uhauthorized ahsence
from duty resignation Qas not acceptad, Being
aggrieved, an appeal was made on 21.11.97 contending
that applicant had joined duties at Nagpur and as he was
not apprised of acceptance of his resignation the same
has not become effective and on non-relieving a
resignation can be withdrawn and applicant b@ deamnad  to

De on  duty. By an order dated 13.1.9% respondents
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considered the represantation and stated that as before
racaipt of  the withdrawal request resignation was
accepted and has become effective, there is no merit in

the presaent 0A.

5. l.earnad counsal  Sh. Masand, appearing for
anpplicant, by rafarring o the Ministry of
Communication, meparthent of Telecommunications letter
dated 21.12.9% contends that JT0 has been dasignated as
Group ’#° gazetted as such by coming into force bf £GNL.
as Group & foic&rﬂ_are still retaining lien in the
Ministry of Communication and are not permanentl?
absorbed and as the relief is directed against the
Ministry of Communication this court has jurisdiction to
entertain the grisvance. It is further stated on merits
by referring to the following cases that the r@signation
tendered was  conditional on acccuni of the 1llegal
transfer of applicant and was tenderad in a stage when
applicant was not in perfect mental Framework. As such,
the same cannot be treated as a valid rasignation and
acceptance thereof would be of no consequence:

il Foweir Finance Corporation Ltd. v. Fromod XKumar

fthatia, 1997 (4) sCC 280,

ii) Manju Gupta v. Harvana agricultural University,
1990 (%) SR 68.

iii) National Thermal Power Corporation Ltd. & aAnr.
v. S. Phartha, 1996 (&) SLR 201 (aR).

iv) Union of India v. Gopal Chand Misra, AlR 1987
SC 694 .

“v ) Balaram Gupta v. Union of India, AIN 1987 3¢
L4,

wi) Motiram V. Param Oev & Anr., 1993 (2) SLE 295.

vii) Balbir Singh Negi v. Union of India, 1996 (23

GLR 614 (5C).
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viii) J.NL Srivastava v. Union of India, 1998 oC0
{L&SY 1251.

ix) Shambhuy Murari Sinha v. Froject & evelopment
T 2000 (6) a0 355

) Union of India v. T. Farthasarthy, 2001 SCC
(1.&3) 180.

i Narendranath Satpathy v. Union of India, 1988

(1) AISLI 509 (CAT-Cuttack)

xii) J.0. Kashyap v. National Seeds Corporation Ltd,
2000 (1) SLR 555 (Delhi).

»iii} = Oharam Chand Sharma v. Union of India, 198% (2)
LR 692 (CAT-Ch.)

xiv) Mastram Bhatti v. Union of India, 1993 (&) SLKR
236 (HEY.

6. 1t is further stated that the conditions for
resignation hawve not been fulfilled and as the
withdrawél has not become effective az the allegad
acceptance by th@ competent authority on 25.7.96 was not
communicated to applicant and the same has been
manipulated by .é~r ndants on the request of applicant
for withdrawal on 13.11.%6, sitting over his reauest for
resignation for more than three vears shows mala fide
and as anplicant was not relisved the withdrawal of the
resignation before the same has become affective cannm§ 
be refused and applicant is to be deemed goﬁéﬁament

zervant during the aforesaid nariod.

7. On  the other hand, learned counsal for

respondents Sh. V.35, Masurkar relving upon the

decision of the High Court of Oelhi in Ram Gopal VYarma
V. tnion of India, 2002 (2} a&Vd 314 and a decision of
the High Court where in Writ Petition N0.2112/2002 and
other Writ Petition in Bharat Sanchar Nigam Limited v.
A.R. Patil contended that after coming into forgse of

BSNL. all  the emplovees are deemed to ba absorbed thars
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and in absence of any notification undar Section 14 (&)

of the administrative Tribunals act, 198% this court has
N Jurisdiction to entertain this 08 as the relief

claimed would have to be redresssd by the BSMNL.

a. On merits as well it is contendad that tha
request of applicant for resignation with immediate
affect and was effective From that date . s applicant
nad absconded from duty by absenting himself and his
wharaabouts were not known from 235.4.93% to 18.11.96 Cto
the office and &8s he was absconding for which a

publication was notified in the newspansr +there is no

his service and the resignation which was in-presenti is
deemad affective from the date it  was tendersd on
2h.4.9%, Moreover, it is contended that the regueat QF
applicant was received on 26.11.94 whereas the competent
authority had already accepted the resignation o

18,495, As such thears is no question of withdrawal of

-

resignation having attained finality. He pravse for

diamissal of the 4.

Q. W have caratulls
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the rival
contantions of the parties and perused the material on)
reoord,

A0 In so far as the preliminary objection as to
Jurisdiction is caﬁcarn&d” Wa have carefully considered
the dacisions of the High Courts of 0Oslhi and Mumbai andg
we Tind that by notification dated 21.12.9% J70s have

been designated as  Group 137 gazetted officers and in
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ahsence of any option for permanent ahqorﬁfi on to ! groun

' amplovees in BSNL and the fact that applicant had

-

his lien in the Ministry of Communication on 272.%.%7 and

-
-

hafore that as well and is seeking relisf with regard to

]

Department of Telacommunications, we have jurisdiction

in the matter.

1. & Constitutional Bsnch of the dapesx Court  in
Gopal Chandra’s AR {zunira) made the fTollowing

obhsarvations: !

it will . bhear repatition that the
ganeral orinciplis iz that in the absence of a
legal contractual or constitutional bar, a
"prospactive”  resignation  can be withdrawn at

any time before it becomes effective, and it
hacomes sffactive when 1t operates to terminata
the emplovment or the office tenura of the
resyognoe. This gsnearal rule is meiially
anpplicable to Government s&Ervants and
constitutional functionaries. In the casa of &
Government servant or functionary who  cannot,
undar the conditions of his service /7 or
office, by his own unilatsral act of tendering
ion,  give up his service S or office,
the tender of resignation bsocomes
and his service / or office-tenure

when it is accepted by the
authority. In the case of a Jdudge of
< Court, whi is & constitutional
tionary and under Provise {a) to article
has wunilateral right or privilsge to
rasign  his office, hig resignation bacomes
effective and tenure terminated on the dats
from which he, of his owi volition, chooses to
it offics. If in terms of the writing under
his hand addressed o the Pragident, be resigns
in prassenti the resignation terminates his
office-tenure Forthwith, and cannot therafore,
be withdrawn or revoked thereafter., PRBut, if he
by such writing, ochooses to paesign from a
future date, the act of resigning office is not
complete hecausa it does  not terminate his
tenure before such date and the Judge can at
any timﬁ hatore thae arrival of that prospective
date on  which it was intended to be.effective
withdraw i, umrau&m fhﬁ constitution doss not
bar such withdrawal” '

R R
22
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Tn Moti Ram’s case {(supra) the aSpex Court obsasrved:



" AR pointed out by this Court,
*ragignation’ . means the spontanaous
relinguishment of one’s own right and in
relation to an office, it connotes the act of
giving up or relinguishing the office. lf hgs
baen held that in the general jurisdictions, in

order to constitute a complete and parafiwm
resignation therse must be the 1nt&ntion to give
up or relinguish the office and the concomitant

act of its rmjanu1<§ ment. It has also been
obhserved that the et of relincuishment may

take different fnrm" or assume a unilateral or

bilateral character., depending on tha nature of
the office and the conditions governing it.

[{see : Union of India V¥s. Shri Gopal Chandra
Misra & Ors., 1978 (%) SCR 12 at p. 21 @  1o7s
(1) sLi 521 (3C)7. 1f tha act of
relinguishment is of unilateral character, it
comes into effect whan such act indicating the
intention o ralinguish tha office is
communicated to the competent authority. The
authority to whom the act of relincuishment is
communicated is not recuired to take anvy action
and  the relinqguishmant takes «ffect from the

[ 3 date of such communication whare the
rasignation is intendad to operate in
praesenti ., & resignation masy also be

nrospactive  to be operative from a future date
and in that event it would take effect from tha

date indicated therein and not from the date of
communication. In cases where the act of

relinguishment is of a bilateral character, the
communication of the intention to relinquish,
by itself, would not be sufficient to result in
relinquishment of the office and some action is
rlequired to be taken on such communication of
the intention to relinaquish, e.g., acceptance
of the said request to relinquish the office,
and in such a case the relinquishment does not
bacome effective or operative till such action
is taken. As to whether the act of
ralinguishment of an office is wunilateral or
bilateral in character would depend upon the
nature of the office and the conditions
governing it."

’ : Further, Apex Court in Shambhuy Murari $inha’s case
{supra) observed as follows:

“"S. From tha facts stated above, it would
een that though the option of voluntary
rement  exercised by the appellant by his
ar dated 18.10.1995% was accepted by tha
pondent management by their letter dated
LA997, the appellant was not relieved from

and he was allowed to continue in

i1l 2GR LT, which, for all
al purposes, would be the "affective
as it was on  this date that he was
eved from service. in  the meantime, as
nted out above, the appellant had already
drawn  the offer of wvoluntary retirement
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vide his letter dated 7.8.1997. The auesti ion
which, therefore, ariszses in this appeal is

Moreover,

whether it is open to a person having exercised
option of voluntary retirement to withdirawn the
¢a1d offer after its acceptance but before it
is made eaffective. The question is sguarely
answered by the three decisions, namely, Balram
Gupta v. Union of India 1987 (Supp) 8CC 228
(ATR 1987 SC  23%4 ¢ 1988 Lab 10 46); J.N.
Srivagstava v. Union of India, (1998) 92 8CC 8%
M (1998 AIR SCW 4057 @ AlR 1999 $C 1571) and
PFower Finance Cornoration Ltd. V., Mramoo
Kumar #Bhatia (1997) 4 SCC 280, in which it was
held . that the resignation, in spite of its
acceptance, can be withdrawn befora the
"effective date”. That being so, the appeal is

allowed, The impugned judgment of the High
Couirt is set aside with the direction that the

appellant shall be allowed to continue in
sarvice with al)l consequential benefitx., There
will, however, be no order as to costs.”

Apaex  Court in P, Lal v. Union of India &

Qthers, 2003 30C (1L&S) 289 held as followsa:

2. We have considered the submissionzs of
both the parties. As  has been set cut, in
Shambu Murari case and Bank of India case an
emploves can withdraw his aoplication for
voluntary retirement before the affective date.
The effective date would necessarily be tha
date on which the retirement takes affect. The
request, which Respondent 3  had made by his
letter dated 5.5.1993%, was to be allowed to
retire voluntarily with immediate effect. He
had also deposited RE.I0,870 in lisy of threa

months” notice. Thus, so far as Heapondent 5
Was concaernaed, the nffecflwm date waa 5.5 1995,

Of course Rule 16 (2-4) of the &11 india
Services {(Death-cum-Retirement Renefits) Rules,

1958 provides that a notice of retirement had
to be acoe pted by the Government of India. in

this case, thn annrnmnnt of India accented the
aqest Gﬂ Z2.5.1925 and permitted Raspondent 3

to retire tk affact Ffrom May 1993%, The
moment th& Government of India accented fnm
notice the retirement became eaffectiva. The

relationship of master and servant came to an
and. MWe are unable to accept the submission
that the relationshin of master and servant dig
not terminate £i1l the accentance WAS
communicated o Respondent 3. It must be
remembered that Rules 1é (2Y and 16 (2-8)
anable &8 membar to  retire from servicae on
q1u1nq the required notice. Once such a notice
is given it merely has to be accepted by tThe
governmant of India. The moment it is accented
the retirement would become effective. If  any
other wview 1is taken it would lead to absurd
results.  Such a view would mean that even
though a member who had given a notice for
¢Q1untary retiremaent stopped attending office
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and / or gone away abroad and / or taken up
some octher emnlovment after a numbar of vears
of absence the mambar could claim to come back
into service bacause the Government, for soma
unforessen reasons, had not communiceted its
accantance., Yaken to its absurd length such a
mamber oould after superannuation claim that,
4% the services ware not ferminated, ha was
entitied to pension and gratuity on the basis
that he had continued in servicea, The
reqguirement of communication of acceptance
would only arise in cases where, avan after
aiving of a notice of voluntary retiremant the
member continuaes to work / perform his duties.
Iin such cases the member would pasd 0 kKnow
from what date he can stop attending office.
In casas where the member has by  his own
conduct abandoned service, the severance of the
relaticonship of master and servant takas place
immediately on  acceptance of notice. We are
unable to accapt the submission that the
severance of relationshinc of master and seprvant
cannot take eaffect until thare is an order by
the President of India and the same 1is  duly
notified in the Gazette. Rules 16 (2) and 14
(2-6) have been set out hereinabove. All that
it requires is acceptance by the Government of
India and not by the WFresident of India.

1
i

admittedly, the reguast for voluntary
retirement has been accentad by the Government
of India on 2.3%.19%5. No provision or rule
could be shown which reguires such  acceptance
to be agqazettad. On the contrary, a&s has been

set out hereinabovae, in its affidavit before
the FPunjab and Harvana #igh Court, the
Govaernment of Punjab and categorically stated
that thare was no provision for gazetting an
ordaer.”
i1z It one has regard to the above the issue for
consiaeration is what would be the effective date of
i A W
acceptance of resignaticon in the oresent case? Rule 26
of the CCS (Pension) Rules, 1972 entails forfeiture of

past service on resignation. As per Rule 26 (4) the

annaci

—

Eing authority may naermit withdrawal of
resignation if it is tendered for some compelling
reasons and during the intervening period the date on
which the resignation becomes &ffective and the recuest

for withdrawal was made, conduct of emplovee was in no

Way improper. This is also subject to the time 1imit,
i.a., period of absence from duty betwesn the date on
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which resignation becomes affective and date on which
the parson is allowad to reasume duty is not more than 70
davs. It is alse subject to vacation of the pdost on

which the resignation has been tenderead,

15, C anplicant  admittedly had submitbed his joinin

fte}

report on 20.11.9%2 at  Nagpur but  thersafter remained

Wilfully absencht excent on Z8.4.93% when he has submitted

-

exignation letter dus to domestic problems. Thersafter

~i

annlicant had not joined duty and remained absconding.
14. From  the tenor of the resignation tandersed the
same has besn tendered due  to  domestic problems  and
acceptance was sought at the earliest. In  our

considersd view thae aforesaid rasignation Deaoomas

affective on the date of its being tendered. In absence

of  anv future date Tor affect of the resignation the
zame cannot be  withdrawn. In wview of Gopal Chand
Migra's case {(supra) the nresent case s a case of
tendeiring of  resignation in-presanti. As  per tha

decision of the apax Court in . Lal’s cass (supra) the

of  mastar. and servant stood savarad on

o+

ralationahi

o

ZR.4.9% ang

%)
-
-~

for want of communication of Tthe acceptance

L

the resignation cannot be deemed to be ineffective.
Ho@ev&ru we Find that resignation tendered bw  applicant
has been accephbed by the competant authority on 25.7.94
and has become affective whersas application recguesting
to withdraw dated 17.11.%94 was received on

i.,, the date whan the resignation had already attained

finality and bacams effective. The aforesald recusst of

withdrawal cannot be lagally acospted.
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14 in faot the mere communication by the authority
referring to accaeptance by the compstant authority and
its non-communicati would not affect in any menner the
affactive date of resignation in-presenti which haé
acome effective on 28.4.93% itself.

-

w1ng

,-u

15, Tn K0 far as the guestion of rel
applicant is concerned, this iz not a cass whars
applicant deenite tendering his resignation continued to
parform his dutiss. applicant  who had submitthad his
joeining report on 28.11.92 has not reported for duty and
;
rathar on 28.4.9% after tendsring his resignation
arandoned his duty. focordingly, being not on duty
thare is no oocasion for respondents to relisve him, he
is ceemad to be relisved by his own oonduct by
abandoning his service without any Jjust cause and

information to respondants.

16, In our considered view the affactive date of

rasignation in the oresent case in view of raqguest of
applicant wrending o resign with immediate of fact is
28.4.75, tne date on which resignation has bean
tﬁNd@rﬁﬂ:~‘uﬁ$‘$UCh” withdrawal after such a long period

is not as per Rule 26 of the Rules ibid. We do not find

1]
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in the orders passed by the respsondents.
7. In the result the 04 is found bereft of merit

* -

and  is  accordingly dismissed, without any order as to

i

{(Shanker Raju) (¥ ¥%. Majotra}
Membar (1) Member (A)
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