IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBATI BENCH, MUMBAI.

ORIGINAL APPLICATION NO.143/199%8,

Date of decision : lﬁ ,oi~w o R

S.5.Bhalerao Applicant.
. Shri Cc._M.Jha ' Advocate for
® Applicant.
' Versus '
Union of India & Ors. ' Respondent(s)
Shri.Suresh Kumar : : - Advocate for .
' Respondents.
CORAM : '

\Hon’ble shri A.S. Sanghvi, ‘Member (J)»
Hon'ble Shri G.C. Srivastava, Member (A).

(1) To be referred to the Reporter or not?

(2) Whether it needs to be'circulated to
other Benches of the Tribunal?

® (3) Library.
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(A.S.SANGHVI)
MEMBER (J)



p

IN THE CENTRAL nDMINIoTRATIVE TRIBUNAL,
"MUMBAI BENCH, MUMBAI.

ORIGINAL APPLICATION NO.143/1999.

Mumbai, this the ﬁli&“day of \f;eﬁf'“’ 2003.

Hon’ble Mr.A.S.Sanghvi, Member (J),
Hon’ble Mr.G.C.Srivastava, Member (A).

5.5.Bhalerao,

Block No.1, Flat No.22,

Radha Nagar,

Barve Road,

Kalyan (W). : ...Applicant.
(By Advocate Shri C.M.Jha)}

1. Union of India through

its General Manager,
Western Railway,
Churchaate,

Mumbai - 400 020.
Divisional Railway Manager
(Commercial),

Western Railway,

Mumbai Central,

(By Advocate Mr.Suresh Kumar)

AR

ORDER

By A.S.Sanghvi, Member (J)

The applicant who was serving as a .Ticket Travelling

Examiner 1is aggrieved by the orders dt. 16.3.1298 of the

Respondents givihg him proforma promotion and 'denying him the.

arrears of pay. .According to the applicant, He was apbointed as
a Ticket Collector through Railway Service Commisgion in ‘the
scale of Rs.260-400 on 5.5.1980. The seniority list of the
Ticket Checking Staff as on 10.3.1989 . showed his name atA
S1.No.234. According to the'applicant'Mr.Anil C.Sharma came to
be promoted on or about 14,10.1983, though he was junjor, to him
and -was given the posting' as Senior Ticket Co?le;tor by

Respondent No.2 by order dt. 14.10.1983. No reason was given'
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for overlocking the seniority of the app?ibant. The applicant

ntation, but no reply was given to his

(53
]

had preferred repre
representation.® According to the applicant there was also no

eason to supercede him. He was neither communicated with any

-

_adverse entries nor any departmental proceedings were pending

-

‘againsﬁ him and as such there was no reason for ignoring his
.senigrity and not giving him pfomotion to the higher post of
senior Ticket Collector. The applicant has maintained that after
due pursuance of about 15 years, the Respondents have issued the
orders dt. 16.3.1988 whereby his ‘pay has been fixed from
14.10.1983 to 1.5.19§7 ‘and he has been given proforma fixation

.1994 to
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for the period from 14.10.1983 to 30.1.199%, 3.

1.5;1995, 1.1.19968 to 1.5.19896 on a condition that no arrears
would be paid. Hg again made a representation against .£he
proforma fixation without arreérsA being pafd, but the said
représentation-has not been replied to by the Respondents.
According to the applicant he was denied ihe promotion only due
_to the administrative errors and not for any of his fault. He,
therefore, now cannot be denied arrears of the difference of
,sa?ary'an-the ground of giving him proforma promotion. He prays
that the Respondents be directed to pay the arrears of sa?afy
from the date of his notional promotion i.e. from 14.10.1983.

2 . The Respondents, on the other hand, in their reply have

cbntended inter alia that the applicant has suppressed certain
facts about his inter-Railway transfer and his responéibiYity for
the deiay Tn' his promotion order. According to them the-
applicant was transferred to the Centra? Railway vide orders dt..
4.12.1982. He had requested for the'postponement of the transfer
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vide abp}ication dt.17.2.1983. His request was considered and:
the transfer was deferred/postponed unto June, 1983 and he wés
- advised accordingly. However, after June, 1983 the applicant
neither carried out the transfer nor submitted any application
for the. canceliation of the'transfer order. Since the applicant
was under the ofders of transfer to the'Qentra1 Railway his nrame
was deleted from the seniority list and his immediate junior was
given-promotions vide orders dt. 17.10.1983. The app?icént
ultimately showed his uhwi?]ingneés for transfer ahd c1aiméd
promotion at par with his junior from 1983. His case was decided
in the year 1998 and is giveﬁ'proforma'promotion with his Jjunior
Mr.Anil O.Sharma w.e.f. \14.10.1983._ His pa? is also fixed on
proforma basiS‘in‘the sﬁa?e of Rs.5500-9000 w.e.T. 1.5,1395 at
par with his Junior. In the case of unwi1}ingnéss of his
transfer, he was not consideréd-to be employee of this Railway
' and as such his promotion was delayed. He has not been paid
arrears as per the extant ru1es,.but he has been given fixation
benefit in view of the proforma promoction given to him. They
have cpntendéd that he.is not entitled to any afrears as he had
ngt” actually = performed the duties and shéuldered the
resbcnsibilities of the higher post. It is.a1so contended by the
Respondents that the cause of action for fifing ‘this"OA had
arisen in the year 1983 as he was not promdted and his junior was
considered and promoted. The OA 1is therefore, barred by
1imitation'aﬁd the applicaﬁt. cannot ask for the_ arrears of
difference of pay by way of this OA. Therefore, this OA be
dismissed with costs. |
3. | We have Heard the Learned Couﬁse] for the parties and

/
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have considered the rival contentions,

4. . The short question that arises for our determination is

‘whether the applicant is entitled to the arrears of difference of

bay_w.e.f; 1983. .The grievance of the applicant that he was not

given the promotion from 1983 when is 1immediate Junior was
promoted has been redressed to some extent by the action of the
respondents in re-considering his case in the vyear 1998 and
giving him proforma promotion w.e.f. 1983. He 1is However,
declined the arrears though his pay is fixed in the promotional
post w.e;f. 1983. He is aggrieved by the denial of the arrears
and has therefore, moved this O0A. The reason given by the
Respondents for denying the arrears to the applicant is that the
apalican£ himself had not informed the respondentslin time about
his unwillingness to carry out the t%ansfervorderé. According to
the Respondents, the app?‘cant was transferred to the Central

Railway in 1982 and since abp1icaht had avoided to carry out that
transfer order and initially h;d asked for 'postpanement of the
transfer order, the same were postponed till June, 1983 at his
own request. They have also contended that once the empTo?ee is
transferred from one Railway to the other, he will lose his
seniority in the parent Railway and gets a bottom seniority where

he 1is transferred.. In view of this positicon, when the applicant

did not indicate that he was not going to carry out the transfesr

orders his name was deleted from the seniority list and he was

not considered for promotion in this Railway when the promotiocnal

opportunity was available 1in the year 1983 itself. His junior

was considered and promoted in 19283, but the applicant could not
be considered and promoted as he had not declined the transfer
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order and had not indicated that he was not going .to resume in
thé Central Railway. They have also gontendéd that when
ultimately in 1986 the applicant gave in Writing that he was not
willing to go to the Central Railway, some departmental
Droceédﬁngs wére pending against him and thereafter he was
undergoing penalty and hence he could not be given promotion til1l
1958. Their stand +is  that for the delay in promotion, the
ahpliéant himseif is to be blamed and the administration 1is not
responsible in any way;

5. From the above narrated contentions, it is clearly
evident that the respondents have tried to blame the applicant

for the'de1ay in his promotion. They have not advanced any other

reason for not promoting the applicant at the time when his

‘junior was considered for promotion and was given promotion

orderé. Apparently, in 1983 when the junior of the applicant was
hromoted except the transfer order there was nothing against the

applicant which would have debarred him from being considered for

promotion and being promoted. It transpires from the record that

the contention of the Respandéhts that til11 1986 the applicant
had not communicated his unwillingness to join the ﬁransferred
Railway is not correct. The letter dt. 31.12.1983 addressed to
the Senior DCS/BCT by the applicant and produced (at 'L’) clearly
reveals that he had in no.uncertain terms stated_thét he was not
willing to carry out the transfer to the Central Railway. The
endorsement on this letter of the Divisional Chief Inspector,
Grant Road, Western Railway stating fhat 'No.E/C/L/III/4992 dt.
3?.12,1983 forwarded for necessary action please, leaves no room
for doubt that this letter was indeed wrote by ;hé applicant to
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his Superiors and the same was also forwarded by his .superiors.
1t is therefore, not ‘open for the reapondents to contend that the
app:1cant had not communicated his unw1]11ngnesa to carry out the.
transfer orders tp Central ‘Railway in the year 1983 and as such
he waé not considered for promotioﬁ ti11l 1986. They further
contend that in 1985 some dgpartmentai proceedings were pending,
the applicant was undergoing penalty and'hence he was not given
the promotion. This contention is also not justified in view of
the fact that in 1283 no departmental 'proceedings' was pending
against the applicant and there was ho reason for not considering
him for promotion "in that year. It gpneérs that ultimately the
depértment had relented on the persistant demand of the applicant
for bromotion from the date his Jjunior was brométed ‘and
reconsidering h se has given him promotion from the date his
junior was p#omoted. He has further been denied the  arrears
though proforma pay fixation hasla1su been given to h1m We have
no hesitation in concluding.from the above narrated facts that
the dnv;al of arrears was alao not Just1f1ed as the applicant
‘could not have been blamed for his noh-promotion at the right
time. It is a settled position now that when promotion has been
denied on account of the lapse on the part of the Administration
‘and for non-promotion the administration is to be blamed, then
the employee is entitled to the promotion with retrospective
effectvwith back wages etc. In the inétant case, we find that
the aﬁgli;ant. is as such entitled to claim the arrears w.e.f.
the date of his promotion and he has been denied the arrears not
on justifiable grounds.

6. This C.A. is however moved 1in the Year 1999 by the
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applicant. The orders directing the respondents to pay the
arrears tharefore will have to be restricted only for one year

\

w of the 'application of

(1]

prior te the filing of the CA in vi

(b

Timitation guestion. . Since arrears is the only prayer of the

granted for more , than one year

]

applicant, the same cannoct b

prior to the filing of this 0A and the directicq for the payment

of the arrears will have to be restricted to one ' year prior to

the filing of this O©O.A. The applicant, has however, been paid
‘ ' - : _
the arrears from 1997 onwards and as such we cannot grant the

relief regarding the payment of arears w.e.f. 1983. IN view of
this position, we dispose of this OA by holidng that the demand
of th& arrears on the part of the applicant beyond one year prior.

to the filing of this OA cannot be granted. The QA s;ahds

(]

disposad of. No orders as to cost
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5;;%T§§TVﬁSTAVZ) (A.S.SANGHVI)
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