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3. S.M.S5hangari,
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Police (Training),
0/9 Director General of Police,
8BS Marg, Mumbai. '

6. A.K.Agarwal,
Addl.Director General of
Police (Anti-Corruption),
Pandurang Bhokar Marg,
Worli, Mumbai.

7. R.S5.5harma,
Addl .Director General
of Police, Thane Range,
Thane.
8. K.K.Kashyap,
Addl. Director General of
Folice and Commissioner of
Police, Pune City, Pune. .. Respondents
By Advocates Shri V.S.Masurkar
for Respondents No. | to 3
and Shri R.R.S5hetty for .

Shri R.K.Shetty for Respondent
No.4.

ORDER

{Per: Shri D.S.Baweja, Member (A))

Through this 0A, the applicant has challenged his non

selection to the post of Additional Director General of Police.

2. The applicant is a direct recruit to Indian Police
Service (1PS) of 19467 Batch. The applicant at the time of filing
the 0A4. was in the rank of Inspector General of Police (IGP)} in
the scale of Rs.18488-22400. The applicant is due for promotion
to the next grade of Additional Director General of Police
{ADGP). The applicant Qé’SmeitE | that prior to
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August/September, 1998, there were 3 cadre posts of ADGP. Based
on the cadre review by the Central Government, .the cadre posts
have been increased from three to seven. Consequently the non
cadre posts in the rank of ADGP also could be operated upto seven
posts by the State Government. A Departmental Promotion
Committee (DPC) meeting was held in January/February, 1998 fﬁf
consideration of eligible officers for promotion to the post of
ADGP. 1t is understanding of the applicant that officers of
1967, 1968 and 1969 batch were considered by this DPLC. The
applicant apprehending that he has not been selected by this DPC
and his Jjuniors have been placed on panel has filed the present

DA. on 9.2.199%,

3. When the matter was listed for the first time on
19.2.1999, by way of an interim order, it was provided that the
respondents will not promote anybody to the post of ADGP in
pursuance of the selection made by the DPE/Screening Committee
meeting held in January/February,1998 for a period of 7 dayé.
However, on the subsequent date of listing on 26.2.1999, the
respondents brought out that the promotion orders had been already
issued on 18.2.199?9 and the concerned officers have .also taken
over charge on 19.2.1999, The interim stay order was
stipulating
accordingly modifiedithat promotions to the post of ADGP of the

four officers ({(i.e. Respondents No. 5 to 8) will be subject to

the final orders to be passed.in thiﬁA,
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4, In the brief written statement filed by the respondents
to oppose the admission of the 0A. and for vacation of the
interim stay order, it was disclosed that subsequent to Screening
Committee meeting held on 7.1.1998 when 1967 Batch officers were
considered, another Screening Committe%&eeting was held on
20.4.1998 for the anticipated vacancies #n which the officers of
1968 & 1969 Batch were considered. It was further disclosed that
four officers of 1967 Batch placed on the panel byﬁgéreening
Committee meeting of 7.1.1998 were promoted as per order dated
11.1.1999 and four officers based on 2@.4.1998 Screening
Committee meeting were promoted as per order dated 18.2.1999,
Consequent to the disclosure of these facts, the applicant filed
an amendment application to implead the officers promoted as per
the order dated 18.2.1998 as a party respondent and also to make
additional averments to challenge the Screening Cnmmittee meating
held on 28.4.1998 and consequent reliefs have also been prayed
for. This amendment application had been allowed. In the
amendment application, the applicant has contended that Screening
Committee meeting held in April 1998 in which the Respondents No.
3 to B were placed on the panel is ab initioc veoid and bad in law.

It is because of the fact that additional posts of ADGP were
created only by notification dated 7.8.1998 by the Central
Government and therefore these posts could not be treated as
anticipated vacancies in April 1998. Further, the officers who

meating

wereéverlooked in the January 1998 Screening Committeeﬁshuuld
4

have been also considered as a mafyer of right and the Rule of
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walting for earning two ACRs is an arbitrary provision in
violation of Articles {4 and 16 of the Constitution of India.
The applicant has also contended that the contention of the
respondent No. | that the Respondents No.. S and 8 had taken
charge of the post of ADGP on 19.2.1999 before the grant of
interim stay urdef needs to be gone into by the Tribunal in
greater detail as these officers had been promoted at the same
posts where they were earilier working by upgrading the posts

which was beyond the power of the State Government.

5. The applicant has prayed for the several reliefs as under;-

fA- griginally in the BA. -

{a) to declare that non selection of the applicant is
illegal, arbitrary and bad in law.

(b) to set aside the selection held for the post of .
ADGP and to hold fresh selection.

(c) to supply the ACR Dossiers including ACRS
Dossiers considered by the Screening Committee
meeting along with records of all IGPs already
promoted and likely to be promoted.

{d) Tribunal to compare the ACRs of the applicant with

1968 §
that of 1967 Batch and those DfL1969 batcheproposed

to be promoted.

te) Tribunal to ascertain the criteria followed by
Screening Committee on which the merit selection
was drawn and guidelines issued to the Screening

Committee as these were not™disclosed.
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Tribunal may check the comﬁosition of the Screning
Committee as it was faulfy and contrary to the
mandatory provision.

Tribunal to get record indicating the detailed reasons
recorded by the Screening Committee for supersession

of the officers who are not included in the panel.

B - Through amendment application -

{a)

{b)

{c)

(d)

Screening Committee meeting held in April 1998 be

declared null and void andZ:;t aside the selection

of private Respnﬁdents No. 5 to 8.

to direct the respondents to reconvene the Screening

Committee meeting of April,1998 and consider the

applicant also in that meeting.

The instructions that the overlooked officer has to

wait for two more ACRs before he is considered again

for selection be declared arbitrary and null & void.
hat

to declare that Respondent No. 8 was/eligible for

being considered by the April, 1998 Screéning Committiee.

The applicant has build his case on the following grounds :-—

{1i)

The applicant has & very meritorious and unblemished
record of service till date. No adverse remarks have
been conveyed to him at any time and therefore the
inference is to be drawn that the applicant was fit
for promotion. Any grading which does not entitle
promotion to the applicant will be adverse and should
have been conveyed befor he same can be taken into

W
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(ii)

(iii)

(iv)

(v}

{vi)

{vii)

{viii)

~i

The applicant claims that he had very good/outstanding
gradings from the reporting officers. He has string
suspicion that the Accepting authority namely Shri P.
Subrahmanyam has dowa graded the same. Down grading
has not been conveyed to the applicant.
The applicant has been issued several appreciation
letters for his creditable performance. His name

| _ Prasident's
had been also recommended for the/Police Medal
consistently for several years for meritorious service
by the Controlling asuthority. The applicant believes
that this material was not placed before the Screening
Committee.
Screening Committes did not bother to verify the
ACRs whether they were complete in all respects and
whether the adverse remarks had been conveyed.
The constitution ot the Screening Committee was not
as per rules. Against 4 members required, there were
only three members. The recommendations of such a
Committee are accordinogly illegal.
The Screening Committee did not prepare the comparative
merit statement of all the eligible officers including
those who were found fit.
Reasons for supersescsion of the seniors have not
been recorded.
Selection was to be based on the criterian of
"on merit with due regard to seniority’. The

Screening Committee has not followed the same



(ix}

(%)

{xi)

{x1ii)

w

and appears to have based on "merit only" as per the
positive merit without any weightage to seniority.
The entire selection is tainted by bias and malafides
of the members of Screening Committee namely Shri P.
Subrahmanyam, Chief Secretary (Respondent No. Z)and
Shri A.S.Inamdar, DGP (Respondent No. 3) to select
the juniors)RESpandents No. 9 to B}ignoring the
seniors including the applicant. Since Shri P.
Subrahmanyam had down graded the grading of the
applicant as accepting authority,objective
assessment of the performance reflected in ACRs

therefore
was not[gxpectad of him with due application of
mind.
Selection beld in April,1998 is ab initio void
and bad in law as there were no vacancies existing
for promotion against which the committee was
required to make recommendations.
Selection of Respondent No. Q,Shri K.Kk.Kashap
is illegal as he did not meet with eligibility

of service ‘

condition of 38 years/at the time of consideration
by the Screening Committee.
The Rule of waiting for further two ACRs before the
Dverlnbked officer can be considered for promotion is
arbitrary, unreasonable, not rational and viqlates
Articles 14 & 16 of Constitution of India. The

applicant should have been reconsidered by the

Screening Committee held in April\, 1998.

.
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7. The Respondent No.l, i.e. State of Maharashtra bhas filed
tirst a breif written statement to oppose the admission of the
BA. and grant of interig?:g;er and thereafter filed a detailed
written statement giving parawise remarks including for the
amendments allowed. The respondents have explained that prior to
August/September, 1998, there were no cadre posts of ADGBP and only
at the time of restructuring of IPS cadre in August,1998, the
post "of ADGP “kas included in cadre. In January,1998, there
were three anticipated vacancie53ueto superannuation and besides
4 addi;innal posts were expected against the proposal of cadre
restructuring pending with Central - Bovernment, Screening
Committee was held on 7.1.1998, when the officers of 1967 Batch
were considered. Against the seven anticipated vacancies, only 4
officers out of eight of 1967 batch were found +it. It was
therefore necessary to hold another Screening Committee meeting
which was held on 28.4.1998 when officers of 1968 & 1969 Batches
were considered. In view of thisjﬁintention of the applicant

that there was only one vacancy at the time of Screening

”

M“”Wi
Committee/he¥d in January,1998 is not tenable., The statement of

the applicant that his record was unblemish is refuted stating
President's

that mere recommendation of the name fDrL.PDIice Medal by the

immediate superior is not enough. His name was not recommended

by the State Government. The respondentneihas’ also strongly

contested the submission of the applicant that he was given

outstanding grading by the reporting officers which were down

‘graded by the Chief Secretary. With regard to the selection

wo 1l
process, the respondent . avers that the same was followed as laid

. 18/-
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down in the guidelines issued by Ministry of Home as per OM.
dated 4.9.1989. The composition of the Screening Committee was
as per these guidelines and there was no infirmity in the same as
alleged by the applicant. The allegations of bias and
favouritism in favour of certain Junior officers made against the
Chief Secretary Shri Subrahmanyam and Director General and
Inspector General of Police Shri Inamdar are totally baseless and
denied iﬁ toto. ﬁllegatiénﬁ made refering to the promotion of
Mr.Jafa as ADGP are also baselessg., Similarly, the allegation of
giving cDutstanding)grading in ACRs of the Respondents NO. S to 8
by Chief Secretary Shri Subrahmanym are without any basis as the
entries in the ACRs depend upon the performance of each officer.
As regards the contention of the applicant that any down grading
of the grading even if "Good" and comes in the way of promotion
has to be conveyed, the respondents contend that the applicant
has not quoted the rules and any case law. The submission of the
applicant that Respondent No. B}Shri K.K.Kashyap was not eligible

to be considered for promotion in April, 1998, as he had not

completed 30 years of service is controverted by the respondent No'1

Ne.1 '
The respondenti*submitsthat for the post of ADGP in @april,1998

being ex-cadre, there was no specific provision in the guidelines
issued as per O0OM, 4.9.1989 and since for the post of Director
General of Police (DGP), the eligibility condition is 3@ years of
service, the State Government for the post of ADGP had decided to
lay down 28 years of service. Shri K.K.Kashyap wmet with this
requirement and therefore the contention of the applicant is not
sustainable. With these submissio made in the written

b1/~
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Mo-1
statement, the respondent has pleaded that the application is

devoid of merits and deserves to be dismissed.

8. The applicant has filed rejoinder reply both for the
brief written statement as well as the detailed parawise remarks
in the written statement of the respandentimeWhile controverting
the submissions of the respondentp.ithe applicant has reiterated
his grounds taken in the QA. with further elaborations on the
same citing case laws. The applicant has further contended that
since GShri Subrahmanyam, Chief Secretary and Shri A.5.Inamdar,
Director General of Police have been made party respondeﬁt by
name, . they only can refute the allegations of malafide and
bias?hémt. @.08.%akhalkar who has filed affidavit on their behalf

is not competent to do so and her affidavit therefore deserves to

be rejected.

3. Respondent No. 4 has not filed any written statement.
Respondents NO. 2 & 3 have also not filed any written statement.
Newly added private respondents No. 5 to 8 were issued notices

but they have not filed any reply.

10, We have heard the arguments of the parties. The
applicant was initially represented by a counsel but at the time
of final hearing, the applicant argued in person. The applicant
also furnished written arguments, a copy of which was givgn to
the counsel of the respondents. = Shri V.S.Masurkar and Shri
R.K.Shetty represented Regpondents No. 1 & 4 respectively.
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Respondents No. S to 8 were neither present in person nor

represented through a counsel.

t1. The Respondent No. ! made available the relevant record

containing the ACRs folder, minutes of the various Screening
meeting,

Cnmmittee[l The minutes of all the Screening Committees are in

Marathi and therefore on direction, English translation has been

furnished by the counsel of the Respondent No. 1.

12. The applicant appearing in person cited a large number of
judgements of the HOn'ble Supreme Court and orders of the various
Benches of the Tribumal in support of the various grounds
advanced by him. These will be reviewed at the. appropriate

places when we will consider the grounds on merits subsequently.

13. Before we consider the grounds advanced by the applicant
to make out a case that overlooking of the applicant for
promotion to the post of ADGP is illegal, we will remind
ourselves of the scope of judicial review in the matter of
challenge DF_ the proceedings of a Screening Selection/Committee
as laid down by the Apex Court inda catena of judgements. Here,
a
we teproduce  the DbservationSZi: para 12 from the judgement of

the Hon'ble Supreme Court in the case/lof Dalpat Abasaheb Solunke

vs. Dr.B.S.Mahajan :-

0 13/-
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... It is needless to emphasise that it is not
the funpction of the court to hear appeals over
the decisions of the Selection Committees and to
scrutinize the relative merits of the candidates.
Whether a candidate is fit for a particular post
or not has to be decided by the duly constituted
Selection Committee which has +the expertise on
the subject. The court has no such expertise.
The decision of the Selection Committee can be
interfered with only on limited grounds, such as
illegality or patent material irregularity in the
constitution of the Committee or its procedure
vitiating the selection, or proved mala fides
affecting the selection etc. It is not disputed
that in the present case the University had
constituted the Committee in due compliance with
the relevant statutes. The Committee consisted
of experts and it selected the candidates after
going through all the relevant material before
it. In sitting in appeal over the selection so
made and in setting it aside on the ground of the
so-called comparative merits of the candidates as
assessed by the court, the High Court went wrong
and exceeded its jurisdiction.”

Relying on this judgement, their Lordships of Supreme Court in
several subsequent Jjudgements have reiterated what is held in
para 12 above namely (a) Dr.Krishna Chandra Sahu vs. State of
Orissa, 1995 (5) SLR (8C) 337, {b) Union of India vs. Samar
Singh & Ors., 19%6 SCC (L&S) 1443, {c) Durgadevi & Anr. vs.
State Df‘H-P. and Ors., 1997 SCC (L&S) 982. (d) Kudeep Chand vs.
State of H.P. & Ors., 1997 SCC (L&S) 1121. Keeping in view the
law laid down by the Hnn‘ble'Supreme Court, we will now examine
the grounds advanced by the applicant to find out if the
selection under challenge is vitiated by any of the factors
indicated by the Hon'ble Supreme Court namely illegality or
material irregularity in the constitution of the Screening
Committee, infirmities in the procedure followed by the committee
or proved malafides affecting the selection and other associated

issues. e 18/
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14, The first ground and which is the main plank of the

applicant's
of L_?P* non promotion is that the proceedings of the

challenge
Screening Committee are tainted by biased and malafide
disposition of the members of the Screening Committee namely Shri
P .Subrahmanyam, Chief Secretary and 5hri A.S5.Inamdar, DGP.
Applicant has made both of them as party Respondent Nos. 2 and 3
by name. Notices were issued to them but both have chosen not to
file any reply. The reply filed by Respondent No. | has however
contested the aliegatinn%&f bias and malafides against these two
officers terming them as ridiculous,wild and bsseless and has
also given parawlise remarks on the averments made in the OA. to
support the allegations of bias and malafides. The law on the
allegations of bias and malafides is well settled by the Hon'ble
Supreme Court through éeveral judgements. We refer to one such
which is
judgement.Lf" also relied upon by the applicant in the case of
Express News Papers Pvt. Ltd. vs. Union of India, 1986 (1} SCC
133. In para 116, their Lordships have observed that when
malafides and bias are alleged, it is necessary that person
against whom such allegations are made, should come forward with
an answer refgting or denying such allegations. FfFor otherwise,
such allegations remain unrebutted and court in such rase would
bte constrained to accept the allegations remaining so unrebutted
or unanswered on the ﬁgst of probability. In the present case,
the Respondents No. 2 and 3 have not filed any affidavit
themselves as indicated earlier and rebuttal of allegations has
been done by Respondent No. 1. In view of this and keeping in

view what is held by Hon 'ble Supreme urt in the case of Express

1115/“
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News Paper Pvt. Ltdf, the allegations of bias and malafides
should normally be taken as accepted subject to the test of
probability to be applied by the court. E£ven 1f an affidavit is
filed by a party against whom the allegations are made denying
the same or asserting the absence of any bias or malafides in
consideration of the case for promotion, it does not preclude the
court from inguiring into the truth of the allegations made
against the authority as held by the Apex Court in para 7 in the
case of Pratap Singh vs. State of Punjab, AIR 1764 SC 72 cited by
the applicant. It is because,it is easy to make the allegations
but difficult to substantiate the same by adequate material on
record. _ Burden of procf of malafides is heavy on the person who
alleges it. In order to succeed on the ground of malafides, the
petitioner is required to place before the court the
circumstances which if not controverted would lead to the
conclusion that the action taken wWas for ex traneous
considerations. Here we cite the judgement of the Hon'ble
Supreﬁe Court, AIR 1983 SC 9551, K.Nagraj & Ors. vs. State of
andhra Pradesh. In para 36 of this judgement, the Apex Court has
aobserved as under -

" The burden to establish mala fides is a heavy

burden to discharge. Vague and casual

allegations suggesting that a certain act was

done with an ulterior motive camnot be accepted
without proper pleadings and adequate proof.”

Keeping in view the above observations of the Hon ' ble Supreme

Court, we will now go into tz?’material brbught on record to
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support the allegations ot bias and malatides to identify whether
the same passes the test of probability and provide demonstrable

ground to i1nfer blas and malafides.

The applicant has laid down the foundation for the
allegations of bias and malafides in para 4 (1) to 4 (n) in the

A, The malin points are :-

(i Both Shri P.Subrahmanym and Shri Inamdar pere
ill-disposed towards the applicant because he belongs to minority
community, i.e. Sikh community. The hostile attitude became more
p;onounced when Shri A.5.5amra, a Sikh officer became DGP and
Shri P,Subrahmanyam was Addl. Chief Secretary {(Home) at that

time. After becoming Chief Secretary, he started working with

vengence against the applicant.

{11} Shri Subrahmanyam while working as Addl. Chief
Secretary/Chief¥ GSecretary down graded the outstanding gradings
given by Secretary {(Fopd &  Livil Supplies) and Police
Commissioner, Mumbai and confirmed by Reviewing authority while

accepting the reports. While down grading entf;%s for the

‘applicant, he has given outstanding gradings to the other 1GPs

namely, Respondents No. 5 to 8.8Shri Subrahamanyam and Shri
Inamdar bhave been openly speaking against the applicant that he
will not be promoted and his  Jjunior will be promoted and

retained at the same place of posting.

sa 17/



{iii) Since Shri Subrahmanyam down graded the grading of
the applicant, as a Chairman of the Screening Committee, he was
biased and influenced the other members of the Screening

Committee to over-look the applicant for promotion.

{iv) Shri Subrabmanyam had been reminded several times
by Shri A.S.Samra, D6F for calling meeting of the Screening
Committee but he continupusly declined because he knew that he

with
will not be able to influence Mr. A.S5.5amra as he could dmL Shri
there uwere
Inamdar in overlooking the applicant as[_strained relations
between Mr.A.S.8amra and Mr.Subrabmanyam. He therefore held the
meeting
Screening Committee/only after retirement of Mr.A.S.Samra so that

the officers of 1968 & 1969 batches could be also considered by

him and promote them,

{v) Shri P.Subrabhmanyam bhad favoured one Shri Jafa of
1967 batch who was himself doubtful of his promotion because of
the connection o+.hi5 brother who is also IAS officer with the
Chief Secretary. Similarly, Shri D.P.Balirhas been favoured by

the Chief Secretary.

Atter careful consideration of the above averments laying
down the foundation for the allegations of bias and malafides and

perusal of the record, we fail to subscribe to the contention of

the
the applicant. We find thatieﬂlegations are based on
insinuations and surmises angd not  on irm foundation of the

.18/
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facts., The applicant except making general statements has not
narrated any intidents or situations arising in official dealings
with Shri P.Subrahmanyam and Shri A.S.Inamdar which may enable to
draw even ap hint of malafides and bias. We feel that averments
made are more of a reaction as “first blush’' of the applicant
after bhe came to know that his name has not been placed on the
panel. The whole foundation pf the allegations iz that Shra
Subrahmanyam was not on good terms with Shri A.S5.8amra, DGP and
since the applicant was close to Shri  Samra, Shri  Subrabhmanyam
wanted to wreck vengence on him after retirement of Shri Samra.
It is also stated that Shri Subramanyam had anéi Sikh +feelings.
He also down graded the gradings of the reporting officers and
reviewing auvthorities with a view to favour the juniors of the
applicant and he had been openly telling that the applicant will
not ﬁe promoted. These averments appear to suggest that
applicant had reasonable apprehension that Shri Subrabmanyam
will act malatidely against,f%e applicant. 1In case it was sb,
then the applicant Ehould have taken timely action to guard
against the same by representing the matter to the competent
authority. He would have reguested that his case for promotion

should be comsidered by other than Shri Subrahbmanvam as Chairman

of the Screening Committee. We do not find any averment to this

effest  in the 0OA. No material has been also brought on record.

In fact g}ﬁ»T his representation dated 27.18.1998 made to Chief
Minister, when the applicant came to understand about his non

ane
promotion, there B no such allegaftions, The representation

e 19/
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reads like an DA. and ?large number of case laws have been cited
on various possible grounds for his non promotion. The
allegations of bias and malafides being the thrust of attack on
the proceedings of Screening Committee, then this ground should
have been also raised. Further we note 4rom the record that
contention of the applicant that Shri Subrabmanyam down graded
the outstanding gradings of the reporting and reviewing
authorities as accepting authority and thus he was member of the
Committee with biased mind is not substantiated. We find that
only for the'report of 1997 Shri Subrabmanyam was the accepting
authority while for the reports of 1995 & 1956 he was reviewing
authority, The reports of 1995 and 19946 were firstly not with
outstanding grading by the reporting officer and secondly Shri
Subramanvam ac:eptéd the gradings ‘wihtout any change. Only in
tase of 1997 report which was reviewed by Shri A.S5.Samra and
consisted +for two periods, Shri Subrahmanyam down graded the
grading.as accepting authority. This we will be dealing
subsequently but for the present it is suffice to remark that for
1999 & 1996,5hri A.5.8amra was DGP and still Shri Subramanyam did
not down grade the grading which he should bhave done if he was
illdisposed towards the applicant. Further allegations that
Mr.Subramanyam bosted the gradings of his juniors (Respondents
ho. S to 8) to over look applicant is difficult even to take note
of. How the applicant could contend 3o in the absence of access
to their reports and he cannot be a judge for their merit in

comparison with his? These allegationg are therefore haseless

.28/
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and perhaps arising out of presumption "o the reasons made by
the applicant with regard to his non promotion. The allegation
that Chief Secretary Shri Subrahmanyam avoided holding Screening
Committee meeting till the retirement of Mr.Samra, DGP is also
tar fetched and is controverted by his own éubmissinn. The
applicant has taken a plea that there was only one vacancy of
ADGP and therefore April, 1998 meeting could not be held. In such
an event, how the Screening Committee could be held before the
retirement of Shri Samra in 1997 for which he was puting pressure
as per the knowledge of the applicant. In case of IShri
A.S.Inamdar, there is no specific allegation against Shri Inamdar
and he has been just bracketed with Shri Subramanyam. The
applicant has not indicated that at any time he had worked with
him as a collegue or under him when any incidentftook place in
official dealings which Shri Inamdar could <carry and got
opportunity on promotion as DGP to .take revenge from the
applicant. In the absence of any such details, it is difficult
even to Qo into merits of such allegations. With these
observations, we have no hesitation to conclude that on the
material placed before us, we cannot sustain the allegations of
bias or malafides against the Respondents No. Z & 3. This plea

accordingly deserves tp be rejected.
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15, The second group of grounds concerns the constitution of
screening committee, assessment of vacancies and procedure

for selection followed by the screening committee. The Ffirst
ground taken in para 4 (k) of the 0A. in this category is that
the composition of the screening committee was defective as
against the four Members, it comprised of only three Members.
The applicant has submitted that the committee was reguired to be
constituted of the following Members as per guidelines dated
4.9.1989 ; - (a) Chief Secretary (b) a non IPS officer of a rank
of Chief BSecretary () Direcﬁor General of Police and (d) an
additional Member in case there is available who is holding
independent charge of Home Secretary and in the rank of
Additional Chief Secretary or Chief Secretary {rank not less than
Additional Secretary to Government of India). Actually the
screening committee comprised of three Members only namely, (al
Chief Secretary, (b} Director General of Police and (c)
Additional Chie# Secretary {Home, in the rank of Chief
Secretary). This has been admitted by the respondents in para 19
of the written statement. The respondent No. 1 has however
justified +that the composition of screening commitiee with three
Members was in accordance with the guidelines dated 4.9.1989.
The Respondent No. 1 has stated that Additional Chief Secretary
{Home) was a non IPS officer iﬁ the rank of Chief Secretary and
was also holding an independent c¢harge of Home Secretary. In

Mooz Home Secretary
this way, the respondent cantendsthat'L therefore represented

both the Members as required at ig} and (d) above and thus there
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was no need {for the fourth Member. Further, it is also submitted
that there is no viplation of +the guide lines dated 4.9.1989
because firstly there is no specific mention about the
composition of the screening enmmittee for the post of ADGP being
ex—cadre post and secondly the post of ADGP is below the rank of
DGFP. On careful consideration of the guidelines dated 4. 9.1989,
we find it difficult to endorse the stand of the respondents.
The first contention of the respondents is that guide lines dated
4.9.1989 do not lay down any composition of the sgreening
committee for the post of ADGP as this post ié not covered by
these guidelines and therefore State Government is free to decide
the composition of the committee. This contention does not stand
to reasoning. Firstly, the post of ADGP is in a grade in-between
DGP and 1GP and therefore selection to this post cannot beefany
standard lower than that for the post of ISP even if the post of
ADGP was ex-cadre. Secondly, in the latest guidelines which was
referred +to during the arguments) o the post of ADGP is
included in the cadre? the same composition of screening
committee as for DGP and IGP has been laid down. Thirdly, the
respondents have submitted that the selection has been done as
per the guidelines dated 4.9.19B8B9. Then, how for screening
committee composition, the respondents could act differently.
Fourthly, this contention is not supported by the record. On
going through the minutes of the screening committee meeting held
in Jdanuary,1998, it is noted that screening committee comprised

of four Members which showed that/ithe State BGovernment was
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following the guidelines dated 4,9.1989. The fourth Member was
Addl. Chief Secretary (BGeneral Administration) but he was not
invited +to attend the meeting as was in the scale of Principal
Secretary’s rank. The second contention is that Additional Chie4
Secretary (Home) with independent charge and in the rank of Chie{
Secretary substituted for the non IPS officer in the rank of
Chief Secretary and therefore he represented both the Members at
{b) and {(d) above and accordingly there was no need for the
fourth member. We are not convinced by the ingic advanced by the
Respondent No. 1. After careful reading of para IV (A) of the
e fnd that
guidelines dated 4.9.1989 amd| the same does not admit the
interpretation made by the Respondent No. 1. The 4th Member is
to be Secretary (Home) on ex-officio basis in case he holds the
independent charge and at least in the scale equivalent to Addl.
Secretary to Government of India. 14 such an officer is
available, he)qs to be necessarily a member of the committee. It
does not mean that if such an officer is available in the rank of
Chief GSecretary, then there is no need for a non IPS officer in
the rank of Chief Secretary as Member and he can substitute for
both. It appearse that From the wminutes of the meeting of
Hat
January,?8 meeting [ there was a standing screening committee
designated as screening committee )Nc. 3 for consideration of
promotions to the post of IGP & ADGP. The screening committee
has recorded in the minutes of the meeting held on 7.1.1998 that

earlier the Addl. Chief¥ Secretary (Services) General

Administration is one of the memszlof the screening committee
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and the pfesent officer ié only in the rank of Principal
Secretary, the question of inviting him to attend the meeting did
not arise. We fail to understand as to how the committee could
have taken such a decision. It is within the domain of the
auvthority who is fcmpetent to accept the recommendations of the
committee to make any changes in the constitution of the
committee. If the fourth member nominated on the screening
committee was not competent to be member, then the matter shouid
have been placed before the competent authority to nominate
another officer to comply with the constitution of the committee
as per the guidelines dated 4.9.1989. Dealing file made
available does not reveal any such action being taken. The
committee is npot competent to take such decision. 0On going
through the minutes of the meeting held during April, 1998, we
find same situation and here also the fourth member was not
invited to attend meeting as being in the lower rank. In the
light of these observations, we bhave 1little hesitation to
conclude that constitution of the screening committee was not as
per guidelines dated 4.9.1998. The proceadings of such apillegal
committee accordingly cannot be sustainable. In this connection,
we refer to order of the Tribumnal in the case of S.5.Darbari vs.

: case
Union of India, 1996 (2) CAT SLJ 781. In- this/ also the issue

was
under challenge/ with regard to non promotion of an IPS officer
from the post of DIG to IGP. The screening committee comprised

of 3 members as against 4 members as laid down as per the

guidelines,. The Bench held thatggthe constitution of the
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screening committee suffered from the infirmity of being illeqgal,
that is the same view we have taken above and declared that
the selection is vitiated on this score. Further as held by the
Hon’'ble Supreme Court in the case of Dalpat Abasaheb {supral) and
extracted in para 13 above, Judicial interference is warranted
in case ‘the constitution of the selection/screening committee

suffers from the vice of material irregularity/illegality.

16, The second ground connected with proceedings opf the
screening committee is that the Respondent No. 8, Shri
K.K.Kashhyap was not eligible to be considered in April, 1998
meeting as he had not completed 38 years of service as required
for the post of ADGP. The Respondent No.l1 has strongly contested
this and has stated that the post of ADGP in ABpril,1998 was
ex—cadre and therefore no criterion for the years of service for
eligibility had been laid down iﬁﬂgtiﬂe lines dated 4.9.1989. 1t
is further added that S;nce the pgst of ADGP is below DGP  and
above 1GP, State Government had laid down the criterion of 28
years of service keeping in view 30 years for the post of DGP as
laid down in the guidelines dated 4.9.198%9 and this criterion is
being followed for several years now. On careful consideration
of these averments and after going through the minutes of the
Screening Committee meetings, we agree with the explanation of
the respondents. We find thafﬁi;iterion of 28 years was followed
in 1996 also when the officers of 19467 batch had been considered.

In fact, it is noted that this norm @s being followed since 1991
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onwards. Thus, we conclude that the criterign laid down by the
State Government was 2B years and not 3@ years as contended by
the applicant. Accordingly, the applicant cannot question the
eligibility of Respondent No. 8 for.consideration for the post of
ADGP  in April,1998 meeting if he had completed Z8 years of

service.

17. The third ground challenging the proceegings of the
screening committee is that the committee has not considered the
material documents/record to assess the fitness of the applicant.
The applicant has stated that during his service period he has
received a large number of appreciation letters from the various
authorities and his name had also been recommeﬁded on  several
occasions during the last 1@ years for President s Police Medal
for meritorious services. The applicant’'s allegation is that
this material has not been taken into consideration and the
committee has deliberately overlooked the same on account of bias
of the members. He bas furtber stated that if +this record was
taken into consideration, the committee would have taken the
correct view in assessing his fitness. We f;nd thatf?gbpli:ant
has brought on record some appreciation letters as well as the
titations proposing his name for President’'s Police Medal.
During hearing, the applicant also handed over one more bunch
containing the appreciation letters and the citations in addition
to what had been brought on the record. The Respondent No. 1 has

contested this and the counsel 40@ the respondents during

227/




arguments submitted that mere recommendations for the Medal are
not  enough and such material cannot be placed before the
committes until and unless President’'s Police Medal is awarded
and this fact will bezg?gced before the committee. The applicant
also drew our attention to All India ServiceS(Confidential Rolls)
Rules,197@ to support his point. On going through these Rules,

‘we note that in pursuvance of clause (b} of Rule 2, Central

Government bas laid down documents to be included in the

confidential roll as defined in this clause. As per these
instructions, among other  documents and items, the
of

Letterslappreciation/Resnlution issued by the Government to a
member of All India Services, record about any medals, award etc.
awarded to him in recognition of his service are to be part of
confidential rolls. Accordingly, the proposals for award of
President’s Police Medal for the applicant could not be part of
the confidential roll as np: Medals were awarded in pursuante of
the same. As regards the appreciation_ietters only those which
are issued by the Government are to be part of the confidential
given
rall. The applicant has not/specific details of such letters.
From perusal of the letters of appreciation brought on the
record, we do not find that all the letters hag . been issued by
the Government. In the background of these observations, we are
not persuaded by the contention of the applicant and do not find
any subétance in the <ame. However, we find that some
appreciation letters are enclosed with reports of different years

and menticned in the reports against item 3 ofPart
placed before the cammitteqé In a case, we do not find any I
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infirmity as brought out by the applicant that the material
hot
relied upon by the applicant was[required to be placed before the
Hewas
CDmmittEE¢%ELﬂDt meeting with the provisions of clause (b) of,

Rule 2 as discussed asbove.

18, Fourth ground connected with the screening committee
proceedings 1is that screening committee held in April, 1998 is
ab-initio void as there were no vacancies against which the
committee was required to make recommendations. The applicant
has further stated that the posts under Cadre resturcturing were
sanctioned only by the order dated 7.8.1998 of the Government of
India. Even for the January, 1998 meeting, there was only one
vacancy which occured due to promotion of Shri R.H.Mendﬁ%a,
Commissioner of Police, Mumbai to DBP grade. The Respondent No.
1 has however contested this stating that +the meeting in
April, 1998 wa;rtieping in view the anticipated vacancies. for
goin& into the merits of this ground of the applicant, we will
Kewre-
breifly statelthe position of the assessed vacancies as revealed
from ° the minutes of the Screening Committee meetings of

January, 1998 and April, 1998 and alsoc the submissions made in  the

written statement.

The Screening Committee in the meeting of January, 1998,
has assessed the vatancies as under :-—

{a) Future vatancies - Retirement of Shri A.S.Inamdar on
-0.11.1998, Shri G.C.Verma on 3@.6.197@Z?nd Shri R.H.Mendonca on

38.9.1999.
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(h} Though the availability of the vacancies due to
retirement will require some time, but o in pursuance of
recommendations of Fifth Pay Commission, Central Government has
taken decision to include the post of ADGP in the IPS cadre and
to sanction 7 posts for Maharashtra cadre. At present there are
4 posts of ADGP out of which 3 posts are proposed to be made as
cadre posﬁs. Taking into consideration 7 proposed posts
including 3 available posts, 4 additional posts will be, available
in the next few months. Since to fill up these posts, no select

list is available, it is necessary to draw a new select list.

In the screening committee mesting held in April, 1998,
vacancies position has been recorded as below :;

The select list proposed in January,1998 meeting has been
submitted for Government’'s approval. in view of proposed
resturcturing under Fifth Pay Commission, Central Government has
proposed 7 cadre posts of ADGP out of existing 4 posts of ADGP, 3
posts are proposed to be cadre posts. Thus excluding 3 available
posts, 4 additional posts would be available in next few months.
Further, a proposal for creation of some non cadre posts(minimum
S)to remove stagnation in the IPS cadre is under consideration.
S0 by considering all the posts which are likely to be available,
the select list for promotion to é@?e post of ADGP is to be

prepared.

30/



»Hﬂ“

In the written statement in para 1@, it is submitted that
in January,1798, 3 vacancies were expected due to superannuatian.
Besides the proposal of restructuring of the IPS cadre was under
consideration by Central Government since July, 1997 and four
additional posts were likely to be available, Thus in all 7
vacancies were anticipated. Bince in the screening committee
meeting held on 7.1.1998, only four officers were found suitable
for promotion, 1t was considered necessary o have another
screening committee meeting and hence meeting on 28.4.1998 was

held when the officers of 1968 & 1949 Batches were considered.

Since in the written statment, the details of the
vacancies were not brought out clearly, the counsel of the

respondent@waas asked to furnish the details of the vacancies
' various gl

considered fDr-ﬁﬁﬁhlmeetingsAhe made available the details as

under -
Existing Anticipated
vacancy
Screening Committee Nil 3 due to superannuation
meeting - 7.1,1998 on 38.11.98, 30.6.99 &
30.9.99.
4 new posts anticipated
due to cadre restructur-
ing,i.e. 3 + 4 = 7
Screening Committes Nil (7-4) - I dus to super-
mesting - 28.4.1998 annuation.
3 - posts anticipated
in view of proposal to
create 5 ex-~cadre posts
to remove stagnation.
Screening Committee Nil One post kept for Shri
meeting — 14.5.1999 Bali whose case kept

open in the meeting
held on 7.1.19%6.
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Screening Committee Nil Creation of 2 non cadre
meeting ~ 27.%2.1999 posts.

From the above details, it emerges that +the Respondent
Mo.l has taken altogether different stand in the written
statement to justify the bholding of April,1998 meeting stating
that this was ip continuation of the January,1998 meeting. The
minutes of the meeting held in Qpril,i??B record altogether
different reasons requiring the holding of this meeéing. Keeping
the above details in focus, we will now examine whether the
action of the respondents in holding April, 1998 meeting can be
iegally sustainable. However, before going into this issue, we
cannot help but to record our astonishment at the usual procedure
followed for assessment of the vacancies for selection. On going
through the screening committee.meeting file of April, 1998, there
is nothing on the record to shogﬁf:; assessment of the wvacancies
for which the selection committee was required to meet had been
done before hand. It is only in the minutes of the screening
committee, the assessment of the vacancies has been discussed and
recorded. This shows that decision for the assessment of the
vacantcies was taken by the screening committee. In the absence
of any rules cited otherwise, we are not able to comprehend that
assessment of the vacancies is within the competence ' of the
screening committee. The screening committee ig reqguired to
assess the suitability for promotion of the eligible candidates
as per the laid down criteria and rules and make recommendations
for the same for consideration of the tgmpetent auvthority. The

e
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list of the eligible candidates for the vacancies to be filled up
is to be decided First and then advised to the scresning
committee. It is within the domain of the competent authority to
approve the assessment of the vacancies and then direct to

screening committee to make recommendations to fill up the same.

b Q,Foy& A_ﬂ Lﬂt
We do not find that any assessment of the vacancies was done/ and
44 Ken
approvaliof the competent authority. We 4+ind that the same

procedure has been followed in the case of January,1998 meeting.
It appears that Chief Secretary as the Chairman of the screening
committiee has played dual role_acting as member of the committee
and also Head of the administration andfouldtake decision with
regard to the vacancies. The assessment of the vacancies cannot
be left to the screening committee as in such a situation, the
possibility of arbitrary and motivated assessment cannot be ruled
out. On going through the guidelines dated 4.9.198%, we find
Specific :
that there is no Lprovision made with regard to assessment of
however

vacancies. Here,iwe refer to the instructions laid down by +the

Department of Personnel and Training as per 0.M. dated 10.4.1989

on "Departimental Promotion Committees (DPCs)" “Functions &
Composition". In para 4.2.1 of this 0.M., it is l1aid down that
fo‘a’o}ﬂOSﬂ ]

for holding DPCLis to be put up as per proforma at Annexure-I.
Against items 3 & 4 of this proforma, details of the vacancies
are required to be placed before the DPC. Though these
instrocutions may not directly apply to the selection under
challenge, but we have referred to the same to support our
contention that it is not the role of fhe screening comnittee to

assess the vacancies first and the hold its meeting. The
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instructions of Department of personnel & Training demonstrate
the general rules to be followed in the matter of selections by
the DPC even if there are no specific rules. In the light of
these remarks, we strongly disapprove the method followed in
assessment of the vacancies by the screening committees. We have
made these observations in the context o0f our subsequent
deleberation on this issue to demonatraﬁe that the assessment of
vacancies was arbitrary and motivated with a view to promote
officers of particular batches. We also hope that State Government
will take note of this for taking remedial steps,

After making the above observation& we will now consider
whether the holding of April,1998 meeting can be held legal. The
respondents have not brought out the rules under which the
assessment of the vacancies was done. The respondents have
admitted that selection was governed by the 4.7.198%9 guidelines.
Therefore, we will look into these guide lines for answer to this
guestion. On going through these guidelines, we find that there
is nD specitic para covering the issue of assessment of
vacancies. However, para IV (D) (ii) throws light on this issue.
Para IV (D) (ii) lays down that fresh panel will be prepared as
soon as all the officers of earlier panel have been provided for.
It is further provided that those who have been empanelled for

promotion but not yet promoted after two years are to be screened

again. It is also stipulated that those of the officers not
tobe
included in the panel arelreconsidered after scrutiny of two more
Hat

reports. In para IV (e) (iii), it is laid down)the completion of
requisite years’' service for eligibilitty and to be within zone of
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consideration will be Ist day of July of relevant year. These
provisions point out that the screening committee meeting should
normallyﬁield after Ist July. This date is presumably fixed
taking into account that confidential reports of the earlier year
ending March would be available by that time. It is also-obvious
that the vacancies should be assessed for a period of two vyears
firstly as the selected officers could remain on the panel for
two years without any review of their assessment for fitness and
secondly because the officers who are over looked could be
considered only after earning two more confidential reports. In
view of this position emerging from 4.7.198%9 guide lines, it is
not understood as to why Jan,1998 was chosen for holding the
screening commnittee meeting when there were no likely vacancies
available due to superannuation in the near future as recorded by
the screening committee. The meeting was held solely because 4
vacancies under cadre restructuring of IPS by the Central
Government were anticipated, fonceding that this anticipation was
established by 'subsequent sanction of 7 cadre posts whith made
available 4 additional posts and the panel was required to be
kept ready to‘effect promotions as soon as posts are sanctioned,
but the anticipated vacancies could not be taken as meant only
for 1947 Batch. As per oguide lines dated 4.9.1989, zone of
consideration was to comprise of all those who had completed 28
years of service. But the minutes of meeting of January, 1998

do . not reflect this and it just considered only‘ 1267 batch

?Hw%gk the officers of subseguent tches had also completed 28

-
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vyears at that time. It appears that in January, 1998 meeting, the
vacancies were assessed juSﬁf with a specific purpose to promote
a certain number of the officers of 1967 batch and to make line
clear for consideration for the next Batches. 1t is further
intruging to note as to why four officers were placed on the
panel against 4 vacancies when case of one pfficer was kept open
pending consideration of his ‘representation? against adverse
remarks. The committee had not indicated the vacancyjft:pt for
this officer in case he is‘found fit by the review screening
committee meeting. In +act) it was so as this officer was
considered fit by the screening committee meeting held on 14:5.79
and has been promoted ageainst the subsequent vacancy. In the
face of this position of January,1998 meeting, the holding of
April, 1?98 meeting just after 3 months out of schedule is
un—-understandable. This meeting has been held simply stating
that five ex~cadre posts may be sanctioned by the State
Governmeng after 7 cadre posts are sanctioned by the Central
Government. The scscreening committee has not disclosed any
details about likely sanction of these posts and as to when the
proposal was frame. It is also not disclosed that the competent
authority direc{ed to hold the screening committee meeting
indicating the sanction of additional non cadre posts. The file
made available is also silen%’ on this aspect. I+ both the
meetings held in January,1998 and April,1998 were based on the
anticipated vacancies, then splitting into independent meetings
was not warranted. A1l the anticipated vacancies should have

been assessed for January, 1998 medgtling and the officers could

36/~



have been considered batch-wise as per the guidelines. The stand
taken in the written statement reflects the correct action which
was required to be taken. However, as deliberated above, this
stand 1is not born by the facts as revealed after the perusal of
the screening committee’'s minutes of meetings. Holding of the
screening comittee meeting has been as a rolling plan by
assessing vacancies ink piec;IM;uiting the objective to be
achieved. In the light of these .observation§, holding of a
separate screening committee meeting in April, 1998 with
independent assessment of vacancies cannot be held as valid. All
the ’ﬂ_vacancies (¥ of January,1998 and S of April,1998 meetings)

are to be treated as one lot and to be considered as part of

vacancies for January,1998 meeting and selection to be re-done.

19. The fifth ground of infirmity concerning the proceedings
of the screening commiitee deliberations is that the committee
followed the griterign of “positive merit" without regard to
seniority when the selection was required to based on the
criterion of "on merit with due regard to seniority”, On
refering to the guidelines dated 4.9.1989, we note that the

following procedure 1is prescribed with regard to method of

selection in para IV(c) (i) & (ii) -

(i) Selection should be based on merit with due regard

"to seniority as provided in sub rule 2 A of Rule (3) of the

Indian Pglice Services (Pa Rules,(?i?Q.
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(ii) Suitability of officers te hold super—-time scale
may be judged by evaluating their character roll record as a
whole and general assessment of their work.

Sub rule 2 A& of Rule 3 of Indian Police Servic;j {Pay)
Rules, 19394 reads as under i-

"Appointment to the Selection Grade and to posts

carrying pay above the time scale in the Indian

Police Service shall be made by selection on
merit with due regard to seniority.”

Thus the suitability of the officers for promotion is to be
adjudged an the cr}tarian of "merit with due regard to
seniority". We note from Indian Police Services (Pay) Rules, 1954
that Sub—-Rule 2 A in Rule 3 has been inserted as per notification
dated 21.11.1948. In this connection, we refer to the judgement
of Patna High Court in the case of N.P.Mathur vs. State of Bihar
‘o3 case
(FB), AIR 1972 Patdna. In this/the issue related to promotion to
the post of Chief Secretary pelonging to Indian Administrative
Service (IAS). The promotion to the post of Chief Secretar? Was
challenged by those who were senior but not promoted refering to
provisions of the same Sub-Rule 2 A in Rule 3 as for IPS referred
to earlie} among other grounds for challenge. Para 46 of this
judgement gives the back ground leading to the insertion of
Sub~Rule 2 A. It states that Sub Rule 2 A was inserted as
consequence to the observations made by the Hon ble Supreme Court
in the case of Sant Ram Sharma vs. State of Rajasthan, AIR 1967
SC 191@. While dealing with promotigns to selection grade in IFS
Wb thiS judgemedt
cadre, the Hon'ble Supreme Courf held as under -
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¥ esesses having regard to the basic principle
that these posts above senior scale are selection
posts, appointments to which should bes made
primarily on consideration of merit, seniority
being regarded only where other qualifications
are practically equal and formulate appropriate
procedure for selecting officers primarily on
merit before appointment on such posts in the All
India Service Cadre of the State.”

In the light of the above observations of the Hon'ble
Supreme Court, the Notification dated 21.11.1768 inserting Sub
Rule 2-6 in Rule 3 was issued, In the judgement of NP,
Mathur =~ the Hon'ble High Court has ogone into the

interpretation of sub Rule 2 A and in para 24 it is held as under

" ..... 1t is agreed on all fours that the post
of Chief Secretary is a selection post from the
officers in the super time scale of pay and it is
also agreed that Rule 3 (2A) of the Pay Rules
applies. In those circumstances, it is clear
that selection to the post of Chief Secretary
will depend on merit Irrespective of seniority.
In my opinion the principle laid down by their
Lordships of Hon'ble Supreme Court in Sant Ram
Sharma’'s case (AIR 1967 S8C 1918) makes this
portion clear.”

Similar issue has been examined subsequently in the case of Union
of India vs. M.L.Capoor, AIR 1974 Supreme Court 87. The matter
related to selection to IPS & IAS cadres from State cadres under
ervice

Indian Administrative-iand Indian Police Service (Appointment by
promotion)Regulations 1955. Among other issues,the Regulation
5¢(2) reproduced below and similar to Rule 3 (2A) of IPS Pay Rules
was under scrutinyi-— (/
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5 (2) * The selection for inclusion in such list
shall be based on merit and suitability in all
respects with due regard to seniority."

5 (3) " The names of the officers included in the
list shall be assigned in order of seniroty in
the State Civil Service provided that any Jjunior
officer who in the opinion of the committee is of
exceptional merit and suitability higher than
that of officers senior to him.”

The matter was first challenged before the High Court.
High Court interpretted the above Requlation S5¢(2) implying that
seniority is the decisive factor in according promotion under
these regulations. Further, if only senior is found unfit, then

junior can be thought of for inclusion in the seiect list.
s : _Aled
f#gainst | decision gn appeal s by the Government before the

Hon'ble Supreme Court stating that this ruling made by the
Horn ble High Court minimises the importance of the merit. The
reasonsing behind the view held by the High Court is summarised

in para 21 of the judgement and reproduced below -

"21. The Division Bench had held "merit and
suitability" to be a sort of an admission test
for a place on the select list just as the
conditions for eligibility laid down in
Regulation 4 operated as a test operating at the
out-set for inclusion in the list of eligible
persons. Furthermore, it held that, even in
judging "merit", seniority was the most impartant
consideration in cases of promotion and that this
followed from the requirement of Regulation 3 (2)
that it be given due regard. It held that, after
satisfying a minimum standard of individual merit

and suitability for inclusion 1in the list,
comparable to pass marks at an examination, in
whcih seniority played the dominant

role,seniority also determined the order on the

list according ta which the officers selected

were to be promoted to the AllbIndia Services."
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Regulation 3(2}) by the High Court and held as under in para 22

the

The Hon'ble Supreme Court after analysing the reasoning

High Court did not endorse the interpretation

22, Thus, we think that the correct view, in
conformity with the plain meanings of words used
in the relevant rules, is that the "entrance" or
"inclusion" test, for a place on the select list
is competitive and comparative applied to all
eligible candidates and not minimal like pass
marks at an examination. The Selection Committee
has an unrestricted choice of the best available
talent, from amongst eligible candidates,
determined by reference to reasonable criteria
applied 1in assessing the facts revealed by
service records of all eligible candidates so
that wmerit and not mere senigrity is the
governing factor. B simple reading of the
Regulation 5(2) clearly indicates this to be the
correct view."

of

In para 48 of this judgement, the earlier judgement of

Patna High Court AIR 1972 Patna 23 has been also referred to and

what

is held in judgement has been reproduced which we have also

earlier extracted thereby confering the view held by the Patna

High Court. In para 37, it is held as under :-

"37. And, when Regulation 5 {2) says that the
selection for inclusion in the 1list shall be
based on merit and suitability in all respects
with due regard to seniority, what it means is
that for inclusion in the 1list, merit and
suitability in all respects -should be the
governing consideration and that seniority should
play only a secondary role. It is only when
merit and suitability are roughly equal that
seniority will be a determining factor, or, if it
is not fairly possible to make an assessment
inter se of the merit and suitability of two
eligible candidates an, come to a Firm
conclusion, seniority wauna)tilt the scale.”

81/



What comes out of the above deliberations is that 1in
selection with the criterian "on merit with due regard to
seniority” merit is the governing consideration and the seniority
is to have secondary role. On going through the minutes of the
screening commitiee, we note that for determining merit, the
committee had fixed the Bench mark of ‘'Very Good’ and all
officers who are assessed to have this grading based on the
review of the record bhave been declared fit for promotion and
placed on the select list in order of seniority. The committee
has not done any further categorisation by comparing merit among
those ‘who had the Bench mark of ‘Very Good’ perhaps on the

consideration that after having merit at Bench mark, the -

-senliority has to be given due consideration.

In view of these observations with regard to the
procedure followed by the screening committee and the law laid
down by the Hon bie Supreme Court, we do not find any merit in

the contention of the applicant.

2o The sixth ground ot the applicant is that it is Hhis
understanding that ressons for overlooking the applicant have not
been recorded by the screening committee. In the guidelines
dated 4.9.1%89 in para IV (c) (v), it has been prescribed as
under :-

"Detailed reasons for supression may be kept on

record in  the case of officers who are not

included in the panel pr who do not figure in the

panel in the order f their seniority in the

iPs."

842/~



It is thus clear that the screening committee is required
to record detailed reasons for overlooking any officer. 0On going
through the minutes of the meeting of the screening committee
hbeld on 7.1.1998, we find that the committee has recorded as
under for non selection of applicant :-

1]

As the remaining two officers S5/Shri C.S5.Azad

and U.D.Rajwade were not fulfiling the minimum

criteria required for the promotion to the rank

of Additional Director General of Police,

committee recommended them unfit for promotion

for the rank of Additional Director General of

Police."

On mere reading of the above, it is obvious that what the
committee has recorded is the conclusion reached and not the
reasons which 1led to this conclusion. The committee is required
not only to record reasons but detailed reasons. This would
imply that committee is required to analyse the record and
a¢+¢gm:ﬁ%heir assessment of the same with reference to the Bench
mark laid down by the committee and state as to how he is not
considered fit keeping in view the criterian foliowed. Thus the
committee has violated the provisions of para IV {c) (V) of the
guidelines. Here we refer to the judgement in the case of Union
of India vs. M.L.Capoor, AIR 1974 SC 87, where the same issue had
been gone into with reference to Regulation 5(5) of IndianPolice
Service/Indian Administrative Service {(Appointment by Promotion)
Regulations. Regulation 5{(5) reads as under -

"1# in the process of selection review or

revision, it is proposed to supersede any member

of ©State Civil Service, the Committee shall

record its reason for the proposed

supersession.”
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The Hon'ble Supreme Court quashed the selection under
challenge on several groundswhich also included that the reasons
for supersession bhad not ‘been recorded. Hon'ble Supreme Court
has observed as under in p%ra 28 1~

128, In the context of the effect upon the
rights of aggrieved persons, as members of a
public service who are entitled to Jjust and
reasonable treatment, by reason of protections
conferred upon them by Articles 14 and 16 of the
Constitution, which are available to them
throughout their service, it was incumbent on the
Selection Committee to have stated reasons in a
manner which would disclose how the record of
gach pfficer superseded stood is relation to
records of others who were to be preferred,”
particularly as this is practically the only
remaining visible safegquard against possibie
injustice and arbitrariness in making selections.
1¥ that had been done, facts on service records
of officers considered by the Selection Committee
would have been correlated to the conclusions

reached. Reasons are the links between the
materials on which certain conclusions are based
and the actual ronelusions. They disclose how

the mind is applied to the subject matter for a
decision whether it is purely administrative or

quasi-judicial. They should reveal a rational
nexus between the facts considered and the
conclusions reached. Only in this way can

opinions or decisions recorded be shown to be
manifestly just and reasonable.”

also
In the present case[gs indicated earlier, we do not find

that any reasons have been recorded except stating a stock

reason’ which is nothing but the conclusion arrived by the

committee without disclosing the basis for the same. in the
we arg compelled to conclude that

result of these observations, /non selection of the applicant gets

vitiated on this account.
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The applicant has also cited following two orders ot the

Tribunal to support this ground :-

{a) S.S.Darbari vs. Union of India & two 6thers, 1996
(2) CAT SLJ 7@01. This case also relates to promotion to the post
of IGP in IPS cadre and the same guidelines dated 4.9.198% had
been relied upon. One of the ground taken for challenge was non
recording of reasons for supersession of the applicant as
required as per para IV (c){(V) of the guidelines. The Bench
found that the committe%except just stating that the applicant
was not found suitable for the promotion, did not record any
reasons. The Bench held that proceedings of the screening

committee get viated on this account.

(h) Vasant Waman Pradhan vs. State of Maharashtra, 1991
{1) SLJ 257. Here also non selection of IPS officer to IGP grade
was under challenge with reference to IPS (Pay) Rules 1954)Rule 3
(2A}. The scrutiny of the minutes of the meeting revealed that
no reasons were recorded for overlooking the applicant. Relying
upon what is held in the case of Union of India vs. M.L.Capoor by
the Hon ble Supreme Court, AIR 1974 SC 87 (supra), the Bench has
concluded that non recording of the reasons by the committee was
in violation of the guidelines and therefore constitutes serious
infirmity resulting in vitiating the proceedings of the screening
committee. Both the above referred cases endorse our conclusion
taken earlier and we arg in respectful agreement with what is
held in these two orders.
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Z21. The seventh ground taken in challenging the proceedings
of the screening committee meeting is that the committee did not
prepare the comparative merit statement of all the eligible
officers including those who were found fit. We have gone
through the screening committee’'s minutes of meeting and the
relevant file as made available and find that no comparative
analysis of the merit of the eligible officers is on record. We
therefore presume .that no such record was compiled by the
committese. Each committee member has just indicated the grading
against each officer as ‘Good’ or 'VYery Good’ with no supporting
comparative assessment of the performance. We fail to understand
as to how each member has come to the same conclusion with regard
to overall assessment. Further, the minutes of the meeting
neither discloset; as to how many years of ACRs were taken into
account nor the other record considered. The whole proceedings
gives an impression that the members of the committee have acted
in a mechanical way by Jjust 1onking at the final gradings without
through
goidg.éat the reports on record as required. The guidelines
dated 4.9.1989 in para IV (£} (ii} lay down “"suitability of the
officers to hold supertime scale posts may be Jjudged by
evaluating their character roll record asa whole and general
assessment of their work."' We have earlier deliberated in detail
the significance of the criterian of determining suitability "on
merit with due regard to seniority”. As held by the Hon'ble

Supreme Court, this criterian envisages competition and

comparison af merit. Thekefore preparation of the comparative
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merit statement of the eligible candidates was imperative to
of each
arrive at the fitnessL for being placed on the panel. Such a
statement will_show application of mind of the members of the
committiee anq 123931 as to how thay were guidedin arriving at a
particular conclusion.Such an actipn assure that the committes has
considered the eligible candidates in an objective and impartial
manner. In this connection, we refer to the order in the case of
Vasant Waman Pradhan vs. State of Maharashtra, 1991 (1) SLJ 257
cited by the applicant where same issue was raised in respect of
promotion to the post of Special IBP in IPS cadre. Refering to
Rule 3 (2@) of IPS (pay) Rules, 1954, the Bench has 'held that
preparation of the comparative statement was necesaéry relying on
the order of the Principal Bench in the case of Kohli vs. Union
of India, 1988 (1) SLJ (CAT) 273 which in turn relied upon the
judgement of the Hon'ble Supreme Court in the case of Parve:z
Guadir vs. Union of India, 1975 S5LJ 158 (SC). In the 1light of
these deliberation, we find merit in the contention of the

applicant and the recommendations of the screening committee grg

vitiated for this ground of challsnge,

22, Now, we come to crux of the issue under challenge that is

non declaring of applicant +Fit for promotion by the screening
committee. The applicant in this conmnection has made a three
pronged attack with regard to contidential reports, namely (a) No
adverse remarks have been conveyed at any time. Uncommunicated

adverse remarks/gradingsiifl any which have blocked the promotion

.87/



of the applicant could not be taken into account by the screening
committee. (b)) The screening committee has failed to check up to
see whether the ACRs were complete in all respects and the
adverse remarks had been conveyed. (¢) Applicant understands that
in some of the reports, the Reporting/Reviewing authority had
given‘very gocdlf}outatandingJ gradings but the same have been

watered down by the ﬁeviewing /fAcceptance authority.

23, Taking the first ground , the applicant has contended
that he had unblemished record of service as nothing adverse had
been conveyed to him at any time. The applig@ng got his last
: in vicw
promotion as IGP- in 1993 in his own turn. Further|recommendation
of his name for President’'s Police Medal for several vyears and
being the receipient of large number of appreciation letters, the
applicant presumes that his performance was‘outstandingz In view
of this, he could not have been over looked for promotion. As
- regards the appreciation letters and the proposals  for
President’'s Police Medal, we have already deliberated their
significance in evaluation of the performance of the applicant by
the screening commities earlier and this aspect therefore need
not be dewelt upon again. The respondents have admitted that no
adverse remarks have been conveyed at any time. The counsel for
the Respondent No. | however contended that applicant is governed
by All India Services {(Confidential Rolls) Rules,1976. Rule 8 of
P-gouadcs Hq+

these Rules,/ adverse remarks if any complying with the provisions

cf Rule B only are to be conveyed. The counsel further submitted
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that since there were no adverse remarks, the ques£ion of
communication did not arise. The counsel for the respondents
also emphasised that in Rule B, there is no provision that if the
grading which is not adverse but is below the:Bench mark required
for fitness for promotion needSto be conveyed. he further argued
that even if S . no adverse entry is communicated, it does
not imply thatLaSBlicant was fit for promotion as the selection
is based on merit and applicant was not found to secure the Bench
mark required to be declared fit for promotion by the screening
committee, The applicant on the other hand strongly reacted to
these submissions of the Respondent No. i stating that any
performance grading which is not good enough to declare the
officer fit for promotion bytthe screening committee as per the
norms laid down for selection is an adverse enﬁry and is required
to be conveyed so that officer concerned is aware of difficiency
in his performance  being below the bench mark and strive to
improve his performance. He further argued that such an adverse
gradingJif not communicated deserves to be ignoréd and cannot be
taken into account for considering the fitness of an officer.
The applicant further contended that since the applicant has not
been found fit for promotion, he understands that in some of his
repnrtsjgradings are below the Bench mark and therefore his
submissions have merit an the selection proceedings are
@/

vitiated.
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The applicant has cited the following orders of the
4ribunal in support of his contention that conveying the grading
which is below the Bench mark is necessary as the same is an
adverse entry.-

(a) Juggal Kishore Boyal vs. Union of India decided

on 17.5.1989 by Jabalpur Bench in DA.2%9/1988.
tb) Birija Shankar Misra vs. Union of India
(1996) 34 ATC 43.
{c) Udai Krishna vs. Union of India
{1996) 33 ATC B802.
(d) G.Chenlamalam vs. Union of India
(1998) 37 ATC 354.
(e) 09.125/?2}Bhaktada5 Roy vs. Union of Igdia of

Mumbai Bench decided on i1B.2.1993.

These orders are beiefly reviewed as under :-—

Jabalpur Bench 1in the case of Jugal Kishore Boyal first
time took the view that deterioration in grading 'Googd® only
below the Bench mark should have been conveyed to the applicant
and since it has not been conveyed, the DPC should have taken
this aspect into consideration as if this was uncommunicatedas

Suchadverse remarksarsto be ignored in terms of Supreme Court’'s

judgement in the case of Burdial Singh Fuji vs. State of Puniab.

Bhaktadas Roy vs. Union of India decided by Mumbai bench
as per order dated 18.2.1993 in O0A.125/92, relying upon the
decision of Jabalpur Bengh| in the case of Jugal Kishore, held
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that the '‘Good’ gradings which were below the bench mark of “Very
Good’ were adverse entires. In view of the non communication of
the same, the direction was given to hold review DPC ignoring the

reports which contained uncommunicated "Goeod’' gradings.

In Udai Krishna's case, similar view asi»the above
referred two orders has been taken stating that remarks which
have potential of adversely affecting-career of an employee are
adverse and such remarks have to be communicated to the employee.

Gradings of an employee "Good’' or ‘Average’ i1f are below the
bench-mark of ‘Very Good) are adverse remarks and should have

been conveyed before being considered by the DPC.

Girja Shankar Misrsa's case has been decided relying upon
the order of Jabalpur Bench in the case of Jugal Kishore Goyal
and holding the same view,

In G.Chankamalamf?s:elying upon the orders in case of Udai
Krishna, Jugal Krishna Goyal and Bhakata Roy, the Bench has held
that if the applicant was found below the bench mark prescribed
for promotion, then such a grading was an adverse entry. In view
of non communication of such an entry, the supersession of the
applicant considering the adverse gradings was arbitrary and

Nas

denial of natural Jjustic ) as . adverse assessment withoutqna,

notice 4o He- Q}:}Di;mn"" .
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Earlier a view has been taken that even an ‘average’
grading was not adverse and there was no need to convey the same
to an employee. However, this judicial view has undergone a sea
change of [a4+e. when a number of cases came up challenging non
promotion where it was noticed +that nothing adverse had been
conveyed at any time but still the emplovee was assessed as not

tit for promotion by the DPC. It was revealed that though the

employee did not have any adverse remarks in his reports but the

gradings were less than the bench mark prescribed for promotiontahd

~

thus not found Fit for promotion. Such a situation defeats the
very purpose and objective behind maintaining the ACRs which are
meant for. assessing performance of an employee for further
‘advancement in career, I1f the performance in the reportslis such
that it is below the bench mark, and come$ in the way of an
employee for promotion which is normal expectation in career
advancement, the employee is reqguired to made aware of the same
to take note of such a performance grading for improvement.
Without making employee aware of'de¥ficiency in bhis perfnrmancej
consideration of such difficient performance by the DPC will not
be fair and just and NAOiqf&Sthe principles of natural justice.
In this back gropund,aconsistent view in the cited orders has beén
taken that ‘averageF or ‘good’ grading though not per-se adverse
would assume the character of adverse remarks if the same comes
in the way of promotion when the bench mark prescribed is "Very
Good’ for being declared it for promotion. Such an adverse
assessment requires to b conveyed to an employee to make him

~
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aware that his assessed performance in ACRs is not likely to earn
promofion
him/when his turn comes for consideration. We are therefore in
full agreement with the view taken in the above cited orders.
This view is also fortified by what is_ held by the Hon'ble
Supreme Court in the case of U.FP. Jal Nigam vs. State of U.P.
Though in this case, the main issue was whether any fall in
grading was required to be conveyed but their Lordships have
emphasised that any grading which may come in the way of
promotion is an adverse entry and needs to be convéyedt
Similarly, for fall in grading, the competent authority should
record reasons for the éame and such an entry should be conveyed.
It will be pertinent to mention here the observation of the

Hon'ble Supreme Court " ..... even a positive confidential entry

in a given case can perilously be adverse...."

In the presént case, on going through the record, we find
that in the report of 1995, the reporting officer has given
‘Good” grading which is endnrged by the reviewing and the
accepting authority. On geing through the report, though we may
enterfyin some reservations about overall grading which perhaps iS.
not corresponding to the remarks against the various other items
in the report based on which the final grading should be arrived
at, but we do not intend to enter into merit of this issue as it
is for the competent authority to judge and record the overall
grading. Further, this is not the matter under challenge before
us. However, the entry deserves to be declared as adverse

firstly it is below the beqch mark and secondly there is fall in
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the grading as compared to the "Very Good" grading of the earlier
year. Such an adverse entry should have been conveyed in view of

the law laid in the cited judgements.

24. After recording our finding that the grading which is
below the bench mark is an adverse ?ntry and is required to be
conveyed, the gquestion that arises nowlﬁhether such an entry if
uncommunicated deserves to be ignored by the screening committee,
Qut of 8 orders cited earlier in” péragraphpiﬁé note that in
two cases "Udali Shankar and G.Chenkamalam, the direction was
given to convey the adverse entry to give an opportunity to the
applicant to make representation against the same. The competent
authority then to review the grading based on the representation
and it the grading is upgraded, then a review DPC should be held.
In the other three orders, the view has been taken that

uncommunicated adverse entry is to be ignored and a review DPC to
be held. After careful consideration of the matter, we are
inclined to endorse the latter view. We are fortified to take
this view by the following Judgements of the Hon'ble Supreme
Court, some of which have been referred to in the cited orders
and also relied upon by the applicantduﬁﬁjkgqgﬁﬂcd

(a) Gurdial Singh Fifi vs. State of Punjab

1979 (1) SLR B8@%7.
() Brij Mohan Chopra vs. State of Punjab
1987 (3) SLJ
{c) The State of Haryana vs. P.C.Wadhwa & Ors.

1987 (2) 5LJ 16
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(d}) Union of India vs. E.G.Nambuderi
1991 8C S5LJ 1933
{e) Baidyanath Mahapatra vs. State of Orissa

1989 SC SLJ 13.

In the case of Gurdial Singh Fiji, Hon'ble Supreme Court

has held in_para 17 as under =

" The principle is well-settled that in
accordance with the rules of natural justice, an
adverse report in confidential roll cannot be
acted upon to deny promotional opportunities
unless it is communicated to the person concerned
s0 that he has an opportunity to improve his work
and conduct or to explain the circumstances
leading to the report. Such an opportunity is
not an empty formality, its object, partially,
being to enable the superior authorities to
decide on a consideration of the explanation
offered by the person concerned, whether the
adverse report is justified.”

Relying upon the judgement in the case of Burdial Singh

Fijji and Aman Kant Chowdry vs. State of Bihar, 1984 (2) SLR 299,
_ in the case of Brij Mohan Chopra

it is held[ihat adverse report in con&idé%tial roll can not be

scted upon to deny promotion unless it is communicated to the:

person concerned.

The judgement in the case of P.C.Wadhwa dealt primarily
with the competence of the Home Secretary empowered by the State

Government to write the report of an IPS officer. One amongthE

e

savgr?¥‘ground5 of challenge, was that adverse remarks were conveyed

after a period of more than years. Hon’'ble Supreme Court in
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para 13 has held that the delayed communication of the adverse
remarks loses the purpose of the'adverse remarks and therefore do

not approve of the inordinate delay.

In the case of Bandyanath Mohapatra in para(é)the Apex
emp [ca,e_L.
Court has held that if adverse remarks are conveyed to(qni after

several years, the object of communication of the adverse entries

is defeated.

Relying wupon their earlier judgement in the case of
Burdial Singh Fﬂji, the Hon'ble Supreme Court in their judgement
of Union of India vs. E.G.Nambudari have reiterated in para & "“An
adverse report which is not communicated to the Government
servant or if he 1is denied the opportunity in making
representation to the superior authority cannot be considered

against him.

Keeping in focus the view held by the Apex Court in the
above cited judgements, any direction at this late stage to direct
the respondent No. 1 to convey the adverse grading for the report
of 1995 will be an empty formality. It will be firstly unfair to
the applicant to make an effective representation at this 1late
stage and secondly the concerned authorities may not be available
te consider such a representation. We therefore have no
hesitation to hold that the screening committee should have
considered the cése of applicant for prombtinn by ignoring the
adverse grading for the report (of the year 1995, However, we
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+ind that deliberation of commititee do not even indicate that the

committee had noted this infirmity in the acr.of j995 -

20. we must now take up the strong objection raised by the
counsel of the respondents for placing reliance upon the various
orders of thé Tribumal relating to the confidential reports cited
by the applicant. He argued that the cited orders deal with the
matters of confidential reports of the Government servants and
not officers of All India Services. In respect of Govérnment
servants, no statutory rules for writing confidential reports
have been laid down exercising power under the Article 309 of the
Constitution of India. Writing of reports is being guided ocnly
by the administrative instructions. He further added that in
case of All India Service officers, the specific rules under the
Act have been laid down titled "All India Services (Confidential)
Rules,1970". Therefore, in his. opinion any challenge o©0f the
matter with regard to confidential reports of All India
Service officers is to be subjected to judicial vreview keeping
these rules in view. After careful consideration of these
submissions, we are not impressed by the same. Rule 8 (1) of the
Con{idéntial‘ﬁoll Rules only lays down that adverse remarks are
required to be conveyed. There is sxplanation below Rule 8 which
states as under :-

"For the purpose of these rules, an adverse

remarks means a remark which indicates the

defects and difficiencies in the quality of the

work or performance but does not include any word

or words 1in  the natyhe of counsel of advice to

the officer."
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It is clear'¥rom this explanation that any difficiency in
performance is an adverse remark. As held earlier, an assessment
of "Good’ grading which is bel&é the bench mark is not enough to
make an officer fit for promotion. Such a grading signifies a
difficiéncy in the performance as every officer is expected to
put his best foot forward and get his promotion in turn. Thus
what is held in the cited judgement is nothing else but only an
interpretation of the Rules. Further, adverse remark has beeni
defined only as-a general term and scope of the same is being
gone into by the Tribumal and the Supreme Court. Any principle

laid doun by the Hon'ble Suprame Court
of lawiwith regard to conveying of adverse remarks will equally
apply to statutory rules. With these considerations, we are

unable to find any substance in the objection raised by the

counsel of the respondents.

26. The second ground taken by the applicant with regard to
the confidential reports is that it is applicant’s understanding
that in respects of some of his reports, the Very
Good/Dutstanding gradings given by the reporting officer have
been down graded by ths{;viewing/accepting authority. He had
mentioned in particular the down grading done by Shri
P.Subramaniyam as reviewing/accepting authority in respect of
reports initiated by Secretary (Food & Civil Supplies). After
going through the confidential rolls of the last 18 years, we
find that down qrading is Dnlygzjn respect of the following

years -
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: 98 ¢
Yeax Reporting Reviewing Accepting
1991
{a) April 20-July 91 Very Good Good+ -
July F@-March 71 Very Good Good+ -
1997
(b) 2B.6.96~2.12.96 Very Good - -
3.12.96-31.3.97 Dutstanding Dutstanding Good

The reports for the years 1993 & 1996 were written by the
Secretary (Food & Cicil Supplies) as reporting officer. In 1996
report, good grading of the reporting officer was upgraded to
Very Good by the reviewing authority (Shri P.Subramanivam)} which
was accepted by the accepting authority for 1996. 1995 report
does not appear to have been acepted,but réviewing authority has
endorsed the grading of the reporting officer. Thus the
apprehension of the applicant that the Very Good/Outstanding
gradinags given by the Secretary (Food & Civil Supplies) have been
down graded by Shri P.Subramaniyam is unfounded. Further, we
notq;hat review authority in case of 1991 report has not recorded
any reasons and simply recorded Good+ grading inspite of the fact
of seconding his "agreement for assessment of the reporting
pofficer against item 3 o0f part V of confidential report. For
down grading of the grading in the year of 1997, the accépting
authority has recorded "I do not agree with either of the
reports. A Good officer’ witﬁyg;dicating any reasons as to why he

does not agree with the reporting/reviewing officers. No reasons

tor the disagreement have been recorded. L



The purpose and objective behind writing annual
confidential reports (ACR) and the responsibility devolving on
the various authorities involved in the process of writing of

ACRs has been gone into by the Apex Court in the several

judgements. Here we refer to a few of such judgementsiuh&ﬁxhxjdﬂt°”fﬂe

view point of the Apex Court as under :-

{(i) Swatantra Singh vs. Sfate of Haryana & Ors.
1997 SCC (L&S) 909.
(ii) Union of India & Ors. vs. E.G.Nambudiri
1991 SC SLJ 19.
(iii) State of U.P. vs. Yamuna Shanker Misra
(1997) 4 SCC 7
(iv) M.A.Raja Sekhar vs. State of Karnataka & Anr.

1998 SCC (L&S) 574.

We reproduce extracts from some of these judgements which

sums up the view point of the Hon’'ble Supreme Court.

M.A.Rajasekhat Para 4

It is nodsettled law that the object of making
adverse remarks is to assess the competence of an
officer on merits and performance of an officer

concerned S0 as to grade him in various
categories as outstanding, very good, good,
satisfactory and average etc. The competent

authority and the reviewing authority have to act
fairly or objectively in assessing the character,
integrity and performance of tjq‘incumbent.”
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Swatantar Singh Para S

L1

It is true that in view of the settled legal
position, the object of writing the confidential
reports or character roll of a government servant
and communication of the adverse remarks is to
afford an opportunity to the officer concerned to
make amends to his remissness; to reform himsel f;
to mend his conduct and to be disciplined, to do
hard work, to bring home the lapse in his
integrity and character so that he corrects
himselt and imporves the efficiency in public
service. The entries, therefore, require an
objective assessment of the work and conduct of a
government servant reflecting as accurately as
possible his sagging inefficiency and
incompetency. The defects and deficiencies
brought home to the officer, are means to the end
of correcting himself and to show improvement
towards excellence."

As held by the Hon'ble Supreme Court in the cited
judgements above, the officers writing the ACR are expected to
show objectivity, impartiality and make fair assessment without
any prejudice whatsoever with highest sense of responsibility.
This view point of the Apex Court repeatedly reiterated in
various judgements has been incorporated in the 'Instructions’
enclésed with the format of ACR laid down by the Government and
relied upon by the applicant during the hearing. We reproduce
here Instruction No. 1 :-

" The confidential Report is an important
document. It provides basic and vital inputs for
assessing the performance of an officer and for
his/her further advancement in his/her career.
The officer reported upon, the Reporting
Authority, the Reviewing Authority and the
Accepting authority should, therefore, undertake
the duty of filling out the orm with a high
sense of responsibility.”

e
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In the process of report writing, it is the reporting
officer who has intimate contact with the official being reported
upon and he is the best judge for his performance appraisal and
to present truest possible picture of the appraisee. It is
because of this in para 7 of the ‘Instructions’ referred to
earlier, it is laid down that performance appraisal should be a
joint exercise between the officer to be reported uppon and the
Reporting Officer. Next in the process is the Reviewing
authority who may not be in direct contact with the official but
is expected to have falir knowledge about the performance of any
officer being the Head of Office/Department. He is in a position
to ensure that the reporting authority has made the assessment of
the performance with due care and attention. The Accepting
authority isipiormally expected to haveadirect or personal
knowledge of the performance of the official being reported upon
and is expected to accept to endorse the appraisal of the
reviewing authority. It is no doubt conceded that the reviewing
authority and the aécepting avthority have a right to differ with
the performance appraisal of the reporting officer. They may
upgrade or down grade the same. But considerable restraint and
sense of responsibility is called for in exercising this right as
brought out earlier. I1f the reviewing/accepting authority does
not agree with the assessment of the gQrading of
reporting/reviewing authority and is of the opinion that the
grading is over rated and requires in his opinion to be down

graded, then for such an action detajiled reasons are required to
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recorded. Thege reasons should reflect his personal knowledge
chould be
about the performance of the concerned officer andj/cogent enough
to justify the downward grading of the performance. A caution is
all the more required if the down grading is such that the same
will be adverse and come in the way of promotion of the officer
being reported upon. He just cannot write "I do not agree’ and
then indicate the down grading. Such an action will reflect only
an autocratic, arbitrary and biased attitude and indicaﬂ&aumw
applicatien of mind on the performance appraisq} méde by the
reporting/reQiewing authority. Recording of the reasons is
imperative for fair and just acgion and' if sych g report is
challenged, the mind of the authority concerned is known for down
grading the entry. Thus such down grading of the assessment
without recording reasons is not sustainable and deserves to be
ighored. As brought out earlier, in the report of 1991, the
review authority has down graded the grading from ‘Very Good® to
‘Goﬁd+‘ and in the repart of 1997, the accepting authority has
watered down the grading from "QOutstanding" to "Good" without
recording any reasons to support WS assessment. In view of
what 1s discussed earlier, these down gradings c¢annot be

sustained as they have come in the way of the applicant in

assessing his fitness for promotion to the post of ADGP.

The applicant has cited the following four orders of the

Tribunal in support of his contention
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(a} Mohan Gupta vs. State of M.P. & Ors.

1994 (1) ATJ 95.

This is the case of an IAS officer. The reviewing
authority had down graded ‘Very GOGood® grading given by the
reporting officer without recording any reasons. Bench held thaf‘
such down grading had to be ignored and directed to hold review

DPC to consider the case of the applicant for promotion

{(b) Arvind Balkrishna Bhangre vs. State .of Maharashtra

1996 (2) SLJ 431.

This is also the case of All India Services Officer
{IFS). The reviewing authority did not accept the 'Good’ grading
recorded by the Reporting officer and made adverse grading.
Neither reasons were recorded for the same nor the adverse
grading was communicated. The Bench has held that such adverse
entry cannot stand and the same is +to be ignored for

consideration of the applicant for promotion.

() Thanhawla vs. Union of India

(1998) 37 ATC 601.

This is a case of IAS (Appointment by promotion)
Regulations 1955 +From the State service. Here also the down
grading of the grading given by the report;ng authority was done
by the review authority in case of ,one report and by the
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accepting authority in lthe case of another report without
recording any reasons for the same. The bench held that lowering
of grading without any reasons being recorded is not sustainable
relying upon the judgements of the Hon 'ble Supreme Court in the
case of ta) State of U.P. vs. Yamuna Shanker Misra, (1997) 4 SCC
7 and (b) U.P.Jal Nigam vs. State of U.P. (1996) 2 SCC 363 and

(c) State Bank of India vs. Kashinath Kher, AIR 1996 SC 1328.
(d) Udai Krishna vs. Union of India, (1996) 33 ATC 8@2.

In this case also the issue involved was with regard
to down grading of the grading by the accepting authority. The
Bench has held that the accepting authority should have given
specific reasans for disagreeing with the grading given by the
reporting/reviewing authority. Further the down graded grading
should have been communicated to the applicant, because these
were adverse remarks. The order of Mpohan Bupta vs. State of M.P.

{supra) reviewed at (a) above has been relied upon.

We are in respectful agreement with what is held in the
above cited orders. In the present case the situation is the
same as in the cited orders as deliberated earlier. Our finding
recorded above ;s supported by what is held in the cited orders.

In view of this fact situation, we are compelled to conclude
that lowered down gradings in the reports of 1991 & 1997 cannot
be sustained. Futrther any down grading if’kt comes 1n the way of

/
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the officer being reportedlfor being promoted, then such lowering

down of the grading is an adverse entry and is required to be
conveyed in view of the law laid down by the Hon'ble Supremes
Court in the case of U.P.Jai Nigam {(supra). In the present case,
the confidential rolls made available do not show conveying of
these down\ gradings to the applicant. Therefore these gradings
are to be ignored while considering the case of the applicant for
promotion to the post of ADGP as we held earlier in parasZijgj;ed
on the law laid down by the Hon'bile Supreme Court.
bgus

27. In view of what is deliberated | in paras 2§,23 and 295
above, we find substance in the third ground of the applicant in
assailing the proceedings of the screening committee that the
committee did not apply its mind to see that ACRs were complying
with the laid down rules and the adverse entries had been
conveyed before taking into account the uncommunicated adverse
gradings/entries to determine the fitness of -the applicant 1in

comparison with others.

28. Last contention of the applicant is that the rule of
reconsideration of the case of the officer overlooked for
promotion only after earning two more ACRs is
irrational,unreasonable and offends the Article 14 & 16 of the

Constitution of India. The applicant therefore has sought relief

_of declaring this rule null and void. The applicant has made

prayer of this relief in the background at his case should have
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been reconsidered by the meeting held in April, 1998 when his
juniofs were considered as one more report was available by then.
Since we have recorded our finding earlier that holding of_
April, 1998 meeting was illegal and suffered material irregularity
and all the assessed vacancies should have been included in  the
vacancies assessed for January,1998 meeting)- We do not consider
it relevant to go into merits of this prayer. — Accordingly, the

oyt

issue is kept open withjlexpressing any further opinion on merits.

29. in the light of the above deliberations, we conclude that
some of the grounds advanced by the applicant assailing his non
selection have merit and the screening committee meetings of
January,1998 and April,1998 are vitiated because of the following
infirmities :-

) {a) Constitution of the screening committee was illegal
andkiuffering from patenf irregularity as not complying with the
laid down guidelines. {(b) Non conveying of the grading below the
bench mark. <(c) Down grading of the gradings pf the
reporting/reviewing authority by the review/accepting authority
without recording any reasons for the same. (d) Non recording of
the detailed reasons by the screening committee for supersession

of the applicant. (e) Non preparation of comparative merit

statement of all the eligible candidaigs.
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30. Now the question which begs consideration is that what
direction should be given in the light of the above infirmities
étated above. For this, the matter needs to be looked at from
two angles.

(a) We find serious infirmities in holding of selection
by the screening committee held 1in January,1998 and the same
deserves to be quashed on account of these infirmities. However,
we find that the applicant has not sought quashing of this
selection and only has challenged his non promotion and sought
relief of his promotion. Further, four officers of 1967 batch
had been placed on the panel and all the four officers are senior
to the applicant and have been since promoted before the present
OA. had been filed. The applicant has not made them as party
respondent presumably that these officers were senior to the
applicant and the applicant could not seek c¢laim of promotion
overlooking him. However, since the constitution of the
committee was patently irregular,we will have to provide that the
promotion of 4 seniors of the applicant of 1967 batch will be
provisional subject to the outcome of review Screening Committee

meeting to be held as directed subsequently.

(b) As held by the Hon'ble Supreme Court in the case of
extracted in

Dalpat Abasaheb Solunke’s case (supra)Lpara 13 above, the Court

can interfere with decision of the selection committee only on

grounds such as illegality or patent material irregularity on the

constitution of the committee or its procedure vitiating the

selection. We have earlier concluded that /there are several such
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infirmities which vitiate the selection. Therefore, iJudicial
interference is called for. But what should be the nature of

interference. Though in some cases the Court/Tribunal has taken
upon‘ itself to direct promction of the petitioner/applicant
considering the peculiar facts and circumstances of the case ; but
the general law laid down by the Hon'ble Supreme Court is that
Tribunal cannot give direction for promo&iun which is to be done
on merit for which screening committee is the competent body. It
can only direct to reconsider the case. We cite here a few such
Judgements :-
(i) Gurdayal Singh FiJii vs. State of Punjab
1979 SCC (L&S) 197.
(ii) State of Bibar & Ors. vs. Bateshwar Sharma
1997 SCC (L&S) 975.
(iii) State Bank of India vs. Mph. Mynuddin

1987 SCC (L&S) 4464,
(iv) Union Public Service Commission vs. Hiranyalal Dev

& Ors. 1988 SCC (L&S) 484. (1988) 2 S5CC 242.

Here we reproduce as under an extract from the case of Hiranyalal

Dev & Ors. from Para 5 :-—

" The jurisdiction to make the selection vested
in the Selection Committee. The Selection
Committee had to make the selection by applying
the same yardstick and norm as regards the rating
to be given to the officials, who were in the
field of choice by categorizing the concerned
officials as ‘“outstanding”, "very good’, "good"
etc. This function had also to be discharged by
the Selection Committee by applying the same norm
and tests and the selection wag also to be made
by the Selection Committee as pAr the relevant
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rules. The powers to make selection were vested
into the Selection Committee under the relevant
rules and the Tribunal could not have played the
role which the Selection Committee had to play.
The Tribunal could not have substituted itself in
place of the Selection Committee and made the
selection as if the tribunal itself was
exercising the powers of the Selection Committee,
as has been done which 1is evident from the
passage extracted from paragraph 16 of the
Jjudgement :

We have also gone through the C.C.Rol1l,
of the two juniors officers, respondents 11 and
12 for the same period of five years including
1882-83. We are of the definite view that there
is absolutely no reason after expunction of the
adverse remarks to hold that the applicant
deserved a lower classification than these two
respondents, who were junior to him,

The proper course to adopt was the course which
was indicated by this Court in Gurdial Singh Fiji
v. State of Punjab, wherein this Court directed
that the case of the appellant be considered
afresh by the Selection Committee indicating the
broad framework within which the Committee
should act and the preliminary steps the

government should take in order to facilitate the
Committee’s task."”

In view of the law laid down by the Hon’ble Supreme
,Court, we remand the case back to hold review screening committee
taking care of the infirmities which have vitiated the earlier
meeting -as per our findings recorded above.

31. We, therefore, conclude based on the above deliberations
that the OA. deserves to be allowed with the following directions
1. Proceedings of the Screening Committee
meeting held on 7.1.1998 are set aside. A review
Screening Committee for the same will be held.

Till the recommendations of review Screening
Committee are accepted, the promotion of the 4
seniors of 1967 batéh selected earlier will be
provisional. In case they are selected, then
their promotion will relate back.@f the date of

original promotion. o

e
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Holding of the Screening Committee meeting
on 20.4.1998 is set aside and consequently
the recommendations of the Screening
Committee and promotions of Respondents No.

S & 8 are also quashed.

The vacancies assessed for holding Screening
Committee meeting on 20.4.1998 will be
treated as part of .the assessed vacancies
for 7.1.1998 meeting. Review Screening
Committee meeting will be held for the total
vacancies for all the eligible candidates
including the applicant as per the
guidelines dated 4.9.1989, following the same
criteria as earljer followed by ths cammlttea
on 7. 1 +1998,

Adverse entries in the confidential reports

of the applicant

of 1997, 1995 and 1991/as held above will be
ignored for considering the case of the

applicant for promotion by the review

Screening Committee.

The review committee will ensure that all

procedural infirmities as datalled eérl;er in
of 7.1,1998
Screening Committee meetanZwlll be kept in
view and the review screening committee
will ensure compliance. of the rules and the

observationsmade in the; ords
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(S.L.JAIN)
MEMBER (J)

mrj.

The applicant if found fit for promotion by
Hhen

the review committee as directed, he will be

deemed to have been promoted from the date

his junior is promoted, i.e. 19.2.1999, He

will be entitled for all consequential

benefits including seniority and the payment

of arrears as become due with promotion from

-

19.2.1999.

The promotioh 0f Respondents No. 5 to B will
remain provisional subject to the outcome of
the review Screening Committee meeting. 1+
they are found fit for promotion, then their
earlier ﬁromotions which were subject to the
outcome of the 0A. will be treated as
regular from the original dates of promotion

depending upon the vacancies available.

The compliance of the order shall be done
within a period “of three months from the

date of receipt of the order.
¥

-
.

No order as to costs.

G

(D.5.BAWEJ

MEMBER (A)
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