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ORDER (ORAL)

PER : Shri B. N. Bahadur, Member (A).

This is an application made by Smt. S. M. Kadam, seeking

the relief from this Tribunal as follows

“(a) That the Impugned Order bearing No.
. Rabha/5(29)/95 dated 5.11.98, No.
Rabha/5(29)/95 dated 17.3.1999 and No.
Estt-145 dated 18.3.1999 be quashed and
set aside on the grounds mentioned herein
above and her appointment as Junior Hindi
Translator be continued on regular basis
with the Respondent No. 1, M.E.R.I. 1in
terms of the offer of appointment and

office order, both dated 8.6.1998.

(b) ‘For such further and other Orders as the
facts and circumstances of the case
require.
(c) For costs of the Application.”
2. The facts of the case, as brought forth by the

Appilicant, are as follows

She was working 1n the Indian Navy as Lower Division
CIerkjsfnce 24.12.1982,and her parent office was with the Western
Naval Command, Mumbai (Respondent No. §5). The Applicant was
transferred to the Marine Engineering Research Institute, Mumbafi,
(in short M.E.R.I.) on deputation basis as Junior Hindi
Translator w.e.f. 01.03.1996. Even though the deputation was
for a period of one year, this continued to be extended each time
for one year w.e.f. 01.03.1987 and thereafter w.e.f.
01.03.1998. It is contended by the Applicant that Respondents
(M.E.R.I.) was unable to find a suitable candidate for the post
of Junior Hindi Translator, and that she had applied for
regularisation Qfde letter dated 18.12.1997. The M.E.R.I. had
asked Western Naval Command for a ‘No Objection Certificate’ to

extend her deputation and that the Western Naval Command had in
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Page No. 3 | Contd..0.A.No. 298/13899

fact issued a ‘No Objection Certificate’ for absorption of the
applicant stating that if absorption was not possible, the
Applicant should be asked to report back to Western Naval

Command. Relevant documents are annexed.

3. The further deve]opment,recountéd is that Applicant - was
made an offer of appointment dated 08.06.1998 (page 34 of the
Paper Book) as temporary Junior Hindi Translator and that, as a
conseqguence, sbe was appointed toi this post vide order dated
08.06.1998. The applicant contendé that she has been working
with full satisfaction of superiors since then and 1is now
aggrieved by tHe impugned orders dated 05.11.1998, 17.3.1999 and

18.3.1999. It 1is with this grievance, and the grounds taken

approaches this Tribunal.

4. The Respondent Nos. . 1 to 4 have filed a Written
Statement, which seté out the facts of the case 1n some detail.
It 1is stated; inter alia, that there i1s no basis for Respondent
No. b5 to presume permaneht absorption of the Applicant by
Respondent Nosi 1 to 4 and that, even presuming that there was
intention to ébsorb the applicant, she would have been onh
probation for two years before confirmation. It is further
stated that the Staff Selection Commission had asked Respondents
to follow the procedure of direct recruitment, and secure
eligible candidates through all other permissible channels. It
is asserted that as per rules, absorption of a deputationist can
only be on transfer basis and that this can come about only if in

the initial notification for deputation the fact of "likely

/
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Page No. 4 Contd..0.A.No. 298/1999

absorption” was indicated. The Applicant has a permanent lien 1in
the Western Naval Command, where she rightly belongs. In the
further portion of the Written Statement an attempt has been made

to meet, parawise, the averments made in 0.A.

5. It must be mentioned at this stage that, during the
course of argument, an important issue that came up for
consideration and argued upon by respective sides related to
e7igjbi77ty of the Applicant vis-a-vis recruitment rules. 1In
this connection, the Respondents were allowed to file a separate
affidavit which is dated 19.03.2002 and placed in the Paper Book

at page 82. This will be considered ahead.

6. Respondenf No. 5 has also filed a reply statement, first
recapitulating the base facté, which are basically admitted. The
point about ‘No Objection Certificate’ already described has been
made indicating that Respondent No. 5 has indicated no objection
for regular appointment of the Applicant as Junior Hindi
Translator at M.E.R.I. and that, in fact, the Director of
M.E.R.I. has issued an order permanently absorbing the ;pplicant
w.e.f. 09.06.1998 vide their letter dated 08.06.1998 (Exhibit
R-3). Also that consequent upon this, the Applicant has been
permanently relieved of her duties vide orders of Western Naval
Command H.Q. dated 30.06.1998 (Exhibit R-4). Hence, 1t is

concluded that as far as Respondent No. 5 is concerned, the

Applicant has no right for claiming any relief against them.

7. We have heard Shri A.D. Shetty, Learned Counsel for the

Applicant, Shri R.R. Shetty, Learned Counsel for Respondent Nos.

/
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page No. 5 | Contd..0.A.No. 298/19989

1 to 4 and Shri . V.S. Masurkar, Learned Counsel for Respondent
No. 5. After taking us through various documents and facts, the
Learned Counsel for the applicant stressed on the fact that
Western Naval Command had relieved the App]icant and that facts
like issue of new Provident Fund No. and the very letter dated
30.06.1998 at exhibit-I by Western Naval Cohmand show that
Applicant had infact become a employee of Respondent No.' 1. It
had been argued that an offer Ietter and an appointment Jletter
had been issued to the Applicant after a conscious decision, and

that this has created a right in favour of the Applicant.

8. Learned Counsel for the Applicant attempted to take

support from the case of Umapati Choudhary V/s. State of Bihar &

Another reported at 1999 II CLR 336 taking us over the details of

the case and the ratio decided. It was his contention that the
ratio of this case applies squarely to the facts of the present
case. Learned Counsel] also took us to the Recruitment Rules and
argued that the Applicant was fully qualified as per the
Recruitment Rules. He also made the point that the reasons now
being brought forth in the ,affidavit—in—rep?y have not been

brought forth in any of the impugned orders.

9. Learned Counsel for the Respondent Nos. 1 to ’4, Shri
R.R. Shetty, toﬁk us over the reply filed by the Respondents,
first reiterating the point that is recorded at para 5 of the
Written Statement. He then emphasised that the absorption of the
Applicant would have taken place only by the process of transfer
on deputation and that too, if such an intention or possibility

was recorded in the original notification through which

joss
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Page No. 6 Contd...0.A.No.298/1999

deputation applications were invited. This was not a case in the
present O.A. béfore us and, therefore, the Applicant has no
right and in fact cannot be absorbed in this manner in the office
of M.E.R.I. It 1s indicated by Shri R.R. Shetty that full
procedure of absorption had not  been followed especially as

required 1in terms of the settled law in the case of The Excise

Superintendent Malkapatnam, Krishna District, ‘Andhra Pradesh V/s.

K.B.N. Visweshwara Rao & Others reported at 1996 (6) SCALE 676

and therefore this appointment could not be taken to be a proper

appointment.

10. During the course of argument, the point as to whether
the Applicant is eligible as per Recruitment Rules came up and 1in
the affidavit fi]ed, the Applicant had enclosed the relevant
documents 1like Degree certificate and qualification possessed by
the Applicant and made arguments vis-a-vis the documents
regarding the eligibility as per Recruitment Rules in terms of
qualification. We had purposely asked for this, as we wanted to
rely on the documents available on normal course with the
Respondents, 1n :regard to qualifications of the Applicant.
Learned Counsel for the Respondents, Shri Shetty argued that the
main reason why the Applicant was not eligible as per Recruitment
Rules was that she had not studied Hindi in all her three years

of Bachelor’s Degree amd that she bad’ﬁoq,seodfeq/i%’fo the
thréevesre.

7

11. Learned Counsel, Shri Masurkar, stated that Respondent
No. 5 was not liable in any way. They have relieved the applicant
after communicating  No Objection to absorption, and have hno

vacancy for her.
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Page No. 7 Contd..O0.A.No. 298/1999

12. The facts, in the first instance, Jleading to the
appointment (by deputation) of the Applicant in M.E.R.I. are not
controverted. Her deputation came to be extended year to year
until 1998-99. In between, she had applied for absorption on
18.12.1887. Now the important point that comes up here is that
the Respondents themselves offered her an appointment on
08.06.1998 (page 19 Qf the Paper Book). In this offer, it is
stated, inter a]ia, that the Applicant who is recognized as
working on deputation as Junior Hindi Translator is offered a
temporary appointment to the same post. No where it is indicated
that this is an ad hoc arrangement; there is no whisper of her
having to Jleave the post when regular selection is made. On the
same date, orders of appointment are made, where there is a clear
mention that this order is made on the terms and conditions as
stipulated 1in the Memorandum of the same date (which is the
earlier letter of appointment referred.to above). It is also to
be noted here that the order stated that the Applicant will be
under probation for a period of two years. The Office Order of
08.06.1988 providing appointment is reproduced below :

“The Director, Marine Engineering and Research

Institute, Calcutta is pleased to appoint Smt. S.

M. Kadam to the post of Jr. Hindi Translator 1in

Marine Engineering and Research Institute, Mumbai

on a purely temporary basis with the initial pay

of Rs. 4,750/~ in the scale of Rs. 4500-125-7000

plus usual allowances until further order with

effect from 09.06.1998 (F.N) on the terms and

conditions as stipulated in this Office Memo No.

Est/745 daped 08.06.1998 and accepted by her in

her letter dated 08.06.1998.

Smt. Kadam will be under probation for a
period of 2 (Two) years."”

It is to be seen that the order has all the ingredients of a
conscious decision for regular appointment and is not in the

nature of ad hoc appointment. We are not going merely by the

/
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Page No. 8 Contd..0.A.No. 298/1999.

absence of the use of word "ad hoc” but as stated, the order
includes all ingfedients like provision of regular scale of pa),
lTiability to serve anywhere in India, other conditions governing
the appointment and importantly, the stipulation of a two years

probation.

13. Whilé we are not drawing conclusions)in exc7usf07) from
Western Naval Command having relieved her as being .the basis of
her right, that background cannot be altogether put out of sight,
as i1t was in the knowledge of Respondent No. 1 to 4 before
appointment of the applicant. It must be stated that it 1s
settled law that deputation to an office or organisation does not
create right for absorption. Itvis also settled that the period
of that deputation, however long, does not help; but this is not
a case where the deputation had continued. Had that been the
case, the Applicant would have had no right. However, in the
background of the appointment as made, and discussed above, the
right gets created. ‘We are also not impressed by the argument
made by Learned Counsel for M.E.R.I. to the effect that
absorption 1is not possible since the original notification did

not indicate such a pbssibflity. Suffice to say that the

Recruitment Rules allows this.

14. In the 1light of the above, we therefore proceed to
examine the eligibility of the applicant vis-a-vis recruitment -
rules beqause this would be an important point. (We even
adjourned the case and the background of the additional affidavit
filed, etc. have been reproduced above). The short point that
~-emerged on controversy regarding the qualification, as made by
the Learned Counsel %or Respondent Nos. 1 to 4 was that while
the applicant possess a M.A. degree in Hindi, the requirement of

b
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English Language at the 7eve7. of Bachelor’s degree was not
complied. Even the marks were not taken into consideration for
award of the Class at degree level. His main objection was that
although the Applicani had English as a subject at Bachelor’s
level and had admittedly passed the same, she did not study
English for a77 three years. This is an extraneous matter being
brought into play. This point we have examined carefully and
find it to have no basis. It is not stipulated in this manner in
the Recruitment Rules and it 1s an extraneous and unsustainable
argument. Another point was also taken by the Learned Counsel
that the requirement of English was stipulated in the Recruitment
Rules as being one of "compulsory and elective subject”. This
phrase is not at all clear. »If a person takes both English and
Hindi for elective and compulsory, this would probably amount to
a Honor’s Degreé in English. What was obviously intended here
was the word ‘“and/or”. This kind of interpretation would be a
wrong interpretation with reference to para 15 of the Recruitment

Rules when read as a whole.

15. In view of the above discussions, the O.A. deserves
to be allowed and is hereby allowed. The O.M. dated 05.11.1998
rd

and Jetter dated 17.3.1999 from Directorate General of Shipping

and also the 0.M. dated 18.03.1999 from the Marine Engineering &
: ound. et aside / (o
Research Institute are hereby quasheq/ We note that the

Applicant 1i1s continuing on the post in accordance with the
interim order déted 28.04.1999. There will be no order as to

costs.
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