CENTRAT, ADMTHTSTRATIVE TRIRINAL
MUMBAT BENCH

day of July, 2003

Coram: Hon'hle Mr Justice R.R.K.Trivedi - Vice Chairman
Hon'hle Mr.Shankar Prasad -Mamher (2}
O_A. 580 OF 19299
1. All Indis Retired Railwavman's
Association, Thane Rranch,
0/a B-R, Sopan Ram Maruti Road,
Thane, Weast.
2. Mrs.8 . A.S5ane,
Secretary,
R/o 5-A Sopan Ram Naruﬁ'
Road, Thane (West}.
3 Shri D.C.Gangal,
R/o Gangal's House,
Brahmin Co-op Housing
Society, Plat No.10,
Naupada, Thane (West). - Applicants
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{By Advocate Shri $.C.Dhawan)
Ry Hon'hle Mr.Shankar Prasdd,
The applicants , who are two individuals and Thane Rranch

nf All India Retired Railwavmen's Asscciation  are aggrieved hy

the recommendatinona of the Fifth Central Pay Commisgion and tha

suhaquent ordera of the Central Government 1in not granting Aw
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equality of nension to all the Pensioners irrespective of the

he =said éctian

ct

date of retirement. It hag heen contended that
of the respondents is not in consonance with the principles
enunciated by the Constitution Bench of the Apex aourt in thee

case of N.S.Nakara Va. Union of India, AIR 1983 5C 130.

2. The respondents Railway administration have stated that
granting of henefit of pay and nengion is a matter of policy and

he Government iz antitled 1:..% take into acocount varicus Tactors

ot

including financial implications and availahility of resources to
decide what henefit or how much benaefit should be grantad and
from which particular ftime. The cut off date 4is fixed after
taking into consideration the various factors including financial
aspects and the éhjective to bhe achieved. Such a no??ay is not
open to judicial review unlegs the game is arbhitrary a;d againat
the public policy with ﬁhe nbjegf to he achievad ®
‘ .

They have relied oﬁ the decision of the Apex Court in the
case of Krishna Kumar Vs. Union of Tndia, 1998 (2) Si.J 35 (80):
Union of India UQ. P-N;Manqn, ATR 1984 SC 2721 eand Commandar

Headquartegs, Calcutta and othars Vs. Capt. Biplabendra Chanda,

Sl 142 (5C). The Apex Court in the case of state of
Puniab & othars Vs. Ram lubhaya Ragga etc., 1998 (2) SLJ 35 {5C)

has held as follows -

"Whan the Govarnfent farms its policy, it 1is  hased on
numher of circumstanceas of facts, Taw 1including
constrainta hasad on its reanurces. Tt is also hased oan

expertg opinion. It would be dangarous if Court is asked

to test the utility, heneficial effact of the poliay OrA»
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its appraisal based on the facts set out on affidavits.
The court would dissuade itself from entering into this
realm which belongs to the executive.!

- 4, The Fifth Central Pay Commission in Chapter 137 has
conaidered the Pension Structure. Para 137 explains the concept
of pay parity, which ig as follows -

"137.7 The concept of parity, which is also known by the
term FEqualisation of Pension, means that past pensioners
gshould get the same amount of pension which their
counterparts retireinggon or after 1.1.1936 from the same
poat will get irrespective of the date of retirement or
the emoluments drawn at the time of retirement of the
- past pensioners. The concept of parity in pension
pre-supposes the existence of a universally acceptahle
system by which comparison can he drawn hetween past and
current retireegs. The only possible manner in which this
can be made possihle is hy introducing the system of Rank
Pension or one pension for one grade. At present the
systeém of Rank Pension is in vogue only for personnel
below officer rank in the Armed Forces. UnBer this
system if the person has held the rank, from yhich he
retires for ten months or more, his pengion is calculated
with reference to emaluments at the maximum of the scale
of pay attached to the rank irrespective o the actual
pay drawn by him. Tf he has not held the gsaid rank for

the minimum period of te® months, his pension iz computed

with reference to maximum pavy of the next lower rank
which he held for ten months."

The~Commissﬂbn then analysed the disparity i@ pension and
noteg the evtéﬁt of diébaﬁit?. In Para 137.11 it has noted the
demand ;:‘g£:olute parity a principle which has already been
conceded in the case of Judges of Supreme Court, High Courts,
CAG and to a great extent in respect of personnel of Armed Forces

upto certain levels bv grant of One Time increment. The view of

the Commigsion and thei¥ recommendations are contained in para A

137.13 and 137.14 which isg as follow

[9)]
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1137.13 While it ig degirable to grant complete in
pension to all past pensioners irrespective of the date
of their retirement this may not be feasible straightaway
as the financial implicationg would be considerable. The
process of bridging the gap in pension of past pensioners
has already been =set in motion by the Fourth CPC when
past pensioners were granted additional relief in
addition to consolidation of their pension. This process
of attainment of reasonable parity needs to he continued
sn as to achieve complete parity over a period of time.

137.14 As a follow up of our hasic objective of parity,
we would recommed that the pension of all the pre-1984%
retirees mav be updated by notional fixation of their pay
as on 1.1.1986 by adopting the same formula as for the
serving employees. This step would bring 2ll the past
pengioners to a common platform or on the Fourth CPC pay
scales ag on 12.1.1986. Thereafter, all the ©pensioners
who have been brought on to the Fourth CPC pay scales by
notional fixation of their pay and thaose who have retired
on or after 1.1.1986 can be treated alike in regard to
consolidation of their pension as on 1.1.1996 by allowing
the same fitment weightage as may +he allowed to the
gerving employees. However, the consolidated pension
ghall be not 1lesg than 50% of the minimum pay of the
post, as revised by Fifth CPC, held by the pen®oner at
the time of retirement. This consclidated amount of
pension should be the bhasis for grant of dearneks relief
in future. Gthe additions to pension ag a result of our
recommendations in this Chapter shalle not, however,
qualify for any additional commutation for existing
pensioners." s J '

L
5 The commi®ion has also considered the demgpd of one Rank

pension which has heen rejected. The Commission has

fMled continua™ee of existing procedure of determining

pengicn on the basis of emoluments and qualifying servics.

6. vet another demand bhefore the Commission was revision of

A

7 th
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pension with reference t® the maximum pay of the post held b

ke

o

pensioner at the time of retirement. The Commigsion considerac

the concept of modified parity and recommended as follows N



"1.37.20 We have given our careful consideration to the
- suggestions. While we do not £find any merit in the
suggestion to revise the pension of past retirees with
reference to maximum pay of the post held at the time of
retirement, as revised by the Fifth CPC, there is force
in the argument that the revised pension should not less
than that admissible on the minimum pay of the post held
by the retiree at the time of retirement as reviged by
the Fifth CPC. We have no hesitation in conceding the
arqument advanced by pensionerg that they should receive
a pension at least based on the minimum pay of the post
as reviged by Fifth Pay Commission in the same way as an
emplovee normally gets the minimum revised pay of the
pogt he holds. We recommend acceptance of this principle
which is based on reagonable considerations. '

137.21 The Commission has decided to enunciate a
principle for the future revision of pensgsion to the
effact that complete parity should normally bhe conceded
upto the date of last pay revision and modified parity
{(with pension equated at least to the minimum of the
revised pay scale) he accepted at the time of each fresh
pay revisgion. This guiding principle which we have
accepted would assure that past pensioners will obtain
complete parity between the pre-1986 and %Host-19968
pensioners hut there will he only a modified parity
bhetween the pre-1296 and post 1994 pensioners. The
emumnciation of the principle would imply that at the time
of the next pay Commission, say, in &he vear 200§,
complete parity should bhe given to past pensioners as
hetween pre-199¢ and p®:t-1996 and modified parity be
given hetween the pre-2006 and post-2006."

‘ " §
7. The'!%bmm%f510n also confdidered the benefits to employees
oo o
not governad by Pension Scheme i.e. CPF/SRPF

pensiizﬁit?%unctiahqiiés and the recommendations of the

Commission in respect of these employees are contained in Para

€ \

8- Suhsequant to . the decision of the Apex Court in
D.8.Nakara's {supra), the Ministry of Finance igsusd certain
orders. Thereafter the Minigtry of Defance also igsued certain

orders. It was argued by the applicants before a ConutitLtionA‘
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and others Vs. Union of India, ARIR 1991 2C 1182 that ag a result

" XKXXXXXX of the Constitution Rench in the case of Krishna Kumar

y )

Va. TUnion of India, AIR 1980 8¢ 1782 and explainad the decigion

in the following words = *
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17, The liheralised pension scheme in th
which the decision was rendered in Nakara {AIR 1983 s8¢
130} provided for computation af pension Mdcording to a
more liberal formula under which "average emoluments®
were determined with re®erence to the last ten months
salary instead of 236 months' salary provided earlier
vielding a higher average, coupled with a slab system and
raising the sesaling limit for pension. This Court held
that'where the mode of computation. of penszion is
‘ liberdlised from a specified date, its benafit must be
given notWherely to retiress subsequent toethat date but
also earlier existing retirees irrespactive of their
dat retirement sven. though the sarlier retirees would
sMatrled tno any arrears prior to the specified
é nate o " agig of the revised computation mads
aceording ta the liberalised formula. Four the purposs
of zuch a scheme all existlng retirees irrespective o
their retirament webte hald to constitute one clags, any
further division within that c¢lass being ‘impermisshble.
According to that decision, the pension of all esarlier
retirees was to he computed as on the specified date in
accordance with the liheralised formula of computation on
the bhasis of e average emolumants of sach retiree
pavahle on hig date of retiremant. For this purpnse,
there was no revigion of the emoluments of the earlier
retirees under the Scheme. It was clearly stated that "1%&



the pensionerg form a ¢la
by different formula b
solely on the ground s
retired later.® This ac
Nakara and no more.

=28, their computation cannot bhe
v ffording unegqual treatment
ome retired earlier and some
cording to usg is the decigion in

13. Ordinarily, it would suffice tomention the gist
of Nakara {(ARIR 1983 8C 130) decisgion without extensively
quoting therefrom. However, we have done so for the
reagson that the impas Q1on=d nlea of Shri G.Viswsanatha
Iver, learned counsel appearing for the Army Officers
wvhich was reiterated with an added emotive appeal by Shri
K.I.. Rathee, appearing for the remaining ranksg of Armed
Forces seems to suggest that denial of petltloner claim
amount to misreading the Nakara decision and refucal of
the logica relief ;l‘rWan therefrom. It is only to
dispel this incorrect impression we have quoted from
Nakara at comn length. We have merely to decide whether
the petitioner's claim flows from the decisgicon in Nakara
and we are unable to find anything in Nakara to support
such c¢laim.

14. Nakara (AIR 1983 SC 130) decision came up for
consideration before another Constitution Bench rescently
in Krishna Kumar Vs. Union of India, ( AIR 1990 &C
1782). The petitioners in that case were retire® Railway
employees who were covered by or opted for the Railway

Contributory Provident Fund Scheme. It was held that
P.F. retirees and pension retirees constitute different
classes and it was never held 1n Nakara‘ that pension
retirees and P.F. retirees formed a homogsnous class,

even gthough pensgion 1r@tirees alone did constitute a
homogenous class within which any further classification
for the purpose of a liberalised pension scheme was
3mparm1 sqible. It was pninted out that in Nakara, it was
neve requlred to bhe decided that all the retirees for
all Urpos formed one class and no further
classifica mon wag permissble. Ye have re@erred to this
decision merely to indicate that another <Constitution
Rengh of this Court also has read Nakara decision as one

:;Sfaslimitéﬂh.gggi ication and there is no scope for
“&nlarging the higbf that decision to cover all claims
made by the pension-retirees or a demand for an identical
amount of pension to every®retires from the same rank
irrespective of the%date of retirement, even though the
rackonable emculuments for the purpose of commutation of
their pension be different. "

[ 3
9 The Ministrv of Finance had izsued an O0.M.dated 25.5.1979

t

treating a portion of Dearness Allowance as pay for the purpose#h

.8/-



of retirement bhenefits in respect of Government servants who
retire on or after 30.2.1997. The Apex Court in Union of India

Vs. P.N.Menon (supra) considered the question as to whether the

I

gaid cut off date was arbitrary. The Division Bench of the Apex

2

Court held that -

" Whenever the ove
can be held to ba a State wi
12 of the Constitutign, fra
have superannuated from servi c , due to many constraints,
it is always not possible to extend the same bhenefits to
one and all, irrespective to the dates of superannuation.
As such any revised scheme in respect of post-retirement
benefits, if implemented with a cut off date, which can
be held to bhe reasonable and rational in the light of
Article 14 of the Constitution need not be held to he
invalid. It shall not amount to ‘picking out a date
from the hat'. Whenevar a revision takes plagg, a cut
off date hecome imperative, because the henefit has to bhe
allowed within the financial resources availablsewith the
Government.:"

G ent or an authorLty which
t 11 the meaning of Article
es

a scheme for persons who

l

lo- The Apex Court in K.L.fithee Vs. Union of India and
others, AIR 1091 SC 2763 has congidered ‘the following question -

"4 . Acording to the c¢larification issued by the
Ministty of Finance, the revized pension igs to be
computed n& the average emoluments drawn dueing the last
ten monthas'ef service. This rule will apply to all the
pengioners. Howaver, the definition of amoluments as in
ﬁe at thowmgime of the retirement of an emplovyee has
5t undargone % The cage of the petitioner is
tha? following Nakar =qm (AIR 1983 8C 130) he has to
he given thp same amoupt oY pension as other amp]QVQes of
of his rank irrespectiVve of the date of retiremant.

The Apex Court held -

" Nakara's case reported in AIR 1983 SC 130 is not

a cage of uﬁivars'ﬁ application irrespective of the facts
and circumstances of the case. When the Government
decided that pension was to be calculatad on ths basis offg
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t ‘ourt tha

b ifferent zets
to their holdin
Kumar's cage it h
cage thig Court
date was specifie
different c¢lasse
the zame rules
classifecation wh
game rules amount
henafit of lihe
in that situation

drawn over a period of last ten months,
kara that ' this principle has to be
those persons who had retired hefore the
hat, however, does not mean that ths
he person who were retiring after the
thoge whe have retired before the
lding the same status must be treatsd to
ra's case does not lay down that the
emoluments must be deemed to he the same
veas at the time of their retirement.
have to bhe calculated according to the
at the time of retirement of the
if the principle of average of last ten
hag been adopted for some employeses
le must be extended to all the emplovses
heforg them. Nakara's cass 4id not lay
reckonable emcluments for the purposs of
ngion must bhe the same for a person
ame post. ‘Therefore, petitioner is
or computation of pension with reference
ch he never got."

L
sidering the respactive contantiong made
oungal far the parties, it appesars to us
4 decigion was made by the Rajasthan
Court has considered the import of the
in D.S.Nakara's case This court has
in D.8.Nakara's case as wmmdicated in
case . {supra} and in Indian Ex-Services
r and also in Rajasthan Pensioners
.. 1t has been clearly indicated by
= 't servants can be governed
of N henefit rules with refersasnce
g cffggditom a cut off date. In Krishna
ag befn indicated that in D.S.Nakara's
congidered a case where an artificial
4 c¢lassifying the retirses into two
g even though they were governsd hy
agd were similarly situatsd. Such
ere hoth the groups were governed by the
2d to deprivation of one group of the
raligation of pension rules. Tt was only
it wag held in D.8.Nakara's c¢ass that
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Indian Ex-Services Lea
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specification of the date from which the liperalisatign
pengion rules were to come into force was.arbltrary. Th;s
Court, in D.S.Nakara's casge, clearly indicated that '1t
wag not a new scheme hut only a revision of the existing
gcheme and it was not a new retiral henefit. But it wa
gsa case of upward revision of existing benefit. 1In
D.S.Nakara's case it was pointed out that if it was
wholly &a new concept, a new retiral benefit one could
have appreciated an argument that those who had alreay
retired could not expect it. The Constitution Rench in
{rishna Kumar's c¢ase has upheld different sets of
retiral benefits being made applicable to the emplovees
retiring prior to April 1, 1977 and retiring theresafter.
It has been indicated by the Constitution Rench in
Krishna Kumar's case that any arqument to the contrary
wnt.ld mean that fhg government <¢an never change the

condition of service relating to retiral benefits w.e.f.
2 particular date. It has, however, bhsen pointed out
that the State cannnot back a date out of its hat but it
has to prescribe a date in a reasonable manner having
regard to the relevant facts and circumstances.

24. Tn the instant case, the date 79.92.
268-H under Chapter XXTTI- A‘has nct been t
The Government has taken into considerati

a liberalised pension Scheme for those Go vnrnmenr
servants who were in service on 29.2.1954 and &ho would
ha retiring after and the new liberalised Pension Scheme
under Chapter XXIII-A was introduced with effect from

March, 1964, ',; : J
25. It is not necesﬂarv tc g0 inte the question as to
whether the liberalised henefit for pension should have

alsc been _accorded to the Government servants retiring
pricxitjn 28.2.1964 bhecause such exercise being a matter

of p dec: sion for the executive, must he left to the
consi¥ration of the State Pove;nment. The wisdom in a
pclicy de..% 1on. of the Government as ssch is not

justiciable  unléss | such policy decision is wholly
capricious, arrltrarv and whimsical thereby offending the
oz of N, as ad in Article 14 of the

Constitution _
statutory provisgi
Constitution. Save
ambark on unchartered %

policy decision offends any
the provisions of the
roresaid, the Court need not
n og public policy.®

It is clear from Epe ahove that the decision given in

D.8.Nakara's case (supra) has heen explained hy a congtitution

Bench of the Apex Court in Krishna Kumar's case {supra) and the

w2

ua's case {supra). The same 4,

.. 11/-
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~ited above. The decigions of th

4

the land ag per Article 141 of the Constitution and they ars

binding on all Courtg and Tribunals.

L
13. In view|what has been discussed above, there is no merit

=
gy

in this ©OA. The O0& ig accordingly dismisged. No order a

to costs.




