Datpd this the 215 day of June, 1999

CORAM 3 Hon'ble Shri Justice R-G-Uaidyanatha,vfca Chairman

& int CERTAAL ADRINISTRATIVE THIBUNAL
MUMBAI BENCH, MUMBAI
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Hon'ble Shri D.S.Baueja, Member (A)

UA .NO,

Ravindra B. Rane,

2/10, Sahyedri Co=-operetive
Housing Society, Sahyedr{
Nagar icuarry oad),
Bhandup (West), Mumbai.

0A,NO, 11

Rajesh R.Nikam

R/10, ®Aruna Rarti Society",
0ld Belepur Road, Opp.

Post Office, Kalua, Oist,
Thane,

By Advocete Shri M.S.Ramamurthy
v/S,

1o Union of Indie
through the Secretary,
Ministry of Defence,
Government of Indis,
HGU Dalhi.

2, Flag Officer Commanding~in~
Chief, Headquartsrs,
Western Naval Command,
Shahid Bhagatsingh Road,
nUlﬂbBlo -

3. Senior Staff Offices,
(Civilien Perscnnel),
Office of FOC-in-C,
Headquartere,

Western Naval Command,
Shahid Bhagateingh Road,
Mumbal.

By Advocate Shri V.S.Hasurkar

ORDER

eee Rpplicante

eee Respondents

(Pex: Shri D.S.Bauejs, Member (A)

These two OAs, have besn heard together

and are being disposed of by a common order as

the facts involved are identicel, ths relief

prayed for is ths assme and thoﬂaamo question

I

of law 48 fnvolvad.
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(0R+42/99) and Sl.No. 23 (0A.115/99)s The respondente.

!
i
May 1996, March 1997 and October 1997, It™is further = - |
i

. though his neme is at Sr,No. 12, the candidate appearing

[ﬁﬁ: the waiting 1ist has been forrarded to the Naval

s
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2 . The spplicents in both the OAs, have d

stated their cese as follous %= |

In the year 1993, the Headquartere .,
Western Naval Command celled forfcandldatea : ]
from the Regional Employment Exchangs, Mumbai |
for selecting suiteble candidates for the post
of Assistaent Storekeepers. The names of the

applicante were sponsored by the Employment

Exchange, The applicants appeared in the uritten

examination and after being successful in the aame,

they were called for interview, The applicents .
subnit that as per their understanding, a select o

1ist of 25 cendidates was finally draun up end

the names of the applicants figure at S1,No,12

bt

—

started ﬁaking appointmente from the select 1ist from
ﬂay,199422:grg8.ppointmonts were made, Thereafter,

some appointments were made in July,1995, August,1995,

contended that the appointments uers being ﬁadc from

the panel as and when vacancies were roleased by Naval o]
Headquarters but the respondents usre not making !
appointments strictly in order of merit in the select
panel, The applicant in 0A.NO. 42/99 has averred that

at Sr.No. 22 has been given appointment ignoring his

cese. It is further added that one candidate named

Pradsep HeBhalereo who is reported at Sr.No, 16 in

the penel had made a representation and he uas replied

as per letter dated 27,1,1997 that his name is on waiting
1ist and the matter with regerd tc appointment of those who
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Shri
Headquartere, It is further stated that/Bhalerao

subsequent to this lotterzgiuon appointment
alsc, This shous that the respondsnts have been
operating the pﬁnul till recently. The applicants
have besn making representetions from time to time
but they have been not given appointments so far,
The applicente have Further submitted that 10 more
vacencies of Assistant Stors Koapofe wers released
in April,1998 ageinst which fresh rpcruitme#t is
proposed to be made, The aspplicents made a represen-
tetion against the sams on f9.9.1998 follouwed by
severzl remindere that there is no justification
of Pilling of the 10 vacancies as the cencidates
from the eerlier panel are still available waiting
for appointment, Feaiing aggrieved, the present
ORs, have been filed on 13,1,1999 (0A.42/99) on
1742,1999 (0R,115/99) secking the follouwing relisfs :-
(a) to direct regpondents not to undertske Presh
recruitment to fil)l up the 10 vacancies t1l1]1 the
applicante sre esppointed ae Assistant Store Keepere,
(bJ) to direct the respondents to appoint the applicante

as Assistent Store Keepers against the vacancies,

3. The applicants have advanced ths follouing
grounds in support of their ﬁase. (a) The respondente
heve been appointing the cendidates from the panel
from time to time over the last 4 ysars which indicated
that select list wes not opereted only in respect of
the original vacancies of any particilar ysar but the
appointments wers made against the 8ubsequent vacancies
also. In vieu of this, thers is nc reason why the

applicants cennot be appointed Prom the panel besfore

geing in for eny fiesh recruitment, (b) The respondents
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have not followed the merit order in offering
the appointment to the candidates, (c) Any
doﬁial of appointment to the applicants at this
stege will mar their vhole future as they cannot

cémpotc for any Government job at this stage due
to being overaged. |

4, The respondents have filed the uritten
stetement, The respondents have submitted that

in 1993,12 vacencies of Assistant Store Keeper

vere released by Flag 0fficer Commanding-in-Chief,
Headquarters Western Naval Command being the Cacre
Controlling Authority, Out of these 12 vacancies,
62?2:!Goneral candidetes and 3 each for SC and St.
For filling up these vacencies, a notificetion ues
s6nt ¢o the local Employment Exchangs to &ponsor”™
suitable candidates, Based on the cendidetss noéinated,

g panel of 25 candidates was finalised after holdine
the selection, It s admitted that applicant in OA,No,

. 42/99 is at Sr,No, 12 and in OA.ND, 115/99 ia at Sr,No, -

23 of the selsct list. The respondents further submit

that 12 candidates as per the break-up,For the various
cateqories from the panel were offerred appointment

and therefore the action in operation for paﬁel to that
extent had been completed. Houwever, subsequently the
Naval Headquarters releassd 12 vacanciss for SC/ST

to be filled up urgently undar the Spacial Recruié;ant
Drive as per order dated 17,6.1996. Since there uas.
alrsady a largs short<fall of vacanciss for SC/ST, it
vas declded to fill up the vacanciss to fhc extont
possinls from the panel of 25 candidates finalised
earlior against the 12 notified vacancies. Accordingly,
the candidates at S.No, 13,16,19 and 22 uho belong to

reserved catagory were offered appointment . Sr.No,14
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vho was selected against the Handicappad quotea

Qas also offerred appointment, Since no general
candidate had been appointed beyond the quota of

6 for the no%égigd vacanciss, the
applicants cannot claim / right for appointment
against the vacanciss reserved for SC and ST, The

respondents have Purther stated that once the 12

vacancias as par the nolification had been filled,
the pansl had bean fully operated and therafors
' in terms of the 0.M. dated 4,4,1383 the Puture

vacancies after exhausting of the pansl are to be

filled through the fresh recruitment, The respondants
¥ . therefore plsad that since the panel as psr the
notified vacancies had bsen axhausted, the applicants
LN

cannot have any right to claim appointment against
the vacancies ralaased subsequently. The respondents

therefore submit that both the applicetions are

misconceivad and deserve to be dismissed,

The applicant has filad a rejoinder reply
UA NO. 42/99, Housver, no rejoindar has been
filad in 0A.NOD. 115/99. In the rejoindsr reply,
the applicant has strongly éontastad the submissions
of the respondsnts and reiterated his grounds taken
in the 0A, The main submissions mada in the rejoinder
rep;Y are as fcllowsi- (a) The respondents at no time
had disclosed the braakeup of 12 vacancies notified
by the Emplayment Exchange and it is for the first
tima that this information ha;?:?;closad in the written
statement, (b) The additional candidates are aluays

recommended by way of reserve panal or for additional

anticipated vacancies in the course of normal working,
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and therefore 8ll the candicates on the panel

have a right to appointment before resorting

to froeh recruitment, (c) No requisition uas

sent to Employment Exchange for eponsoring the

name of hancicepped persons as no vecency was

earmarked for the handicapped quota, If there

was 8 vacancy earmarked for the handicapped quotea,

the same should have been filled up in May,1994

when the panel uas notifiecd inetezd of waitirng

tili May,1996, This shows that lebel of "Handi-

capped quota” 1s being given to cover up the

appointment of cendidate at 5r,No, 14 over-leoking

the claim of the abplicant et Sr,Mo, 12. (d) A1l

the 12 vacancies released in 1996 for SC and ST

quota could not be filled as not more than 50% ) “r
of the vacancies can be filled up through reservetion

as per the lauy leid doun by the Hon'bla Supreme Court,
With 6 vacancies earmarked out of the 12 vacancies

nnt fied, the fillinn up of 4 more uacanciea out of

the panel would mean th;t 10 vacancies have been filled
by SC/AT quota taking the reservation te 62.50% out of
the 24 declared vacancies end the same is against the
extant rules and is thus illegel, The applicant contends
that the balance of S0% vacancies out of 12 vacencies
shoulc be given to the generel cendicates and against
which the applicant has a good chance of being appointed
(e) In terms of 0.M. dated 4,4, 1983, if there {s alreedy
a select 1list of candicetes, the same should be exhausted
first even against the future vacancies and if necessary,
before going in for fresh recruitment ancd the number of
vacancies to that extent may be reduced for the fresh
recruitment, Ageinst the vacencies of 24, 25 candidates
out of the select list shoulc be firet ﬂppoinged before

going in for eny fresh recruitment,
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6, Heard the srguments of Shri M.S.Ramanurthy,
learnad coynsel for the applicants and Shri V.Se.
Masurkar, learned counsel for the respondents,

The material brought on record has also been

yone carefully,

7. It ie admitted fact that a panel of 2%

candidstes had besen finalised to fill up the posts
of Rssistant Store Keeper and the applicant in
OA.ND. 42/99 is appearing et Sr,No,12 and applicant
in OARNO. 115/99 at Sr.No, 23 of thie panel, Keeping

\S?*§ in view the rivsl contentions, the first guestion
Yo ' vhat 1is

( Jhich needs to be gone into ie &¢ to [ the number

, of notified vacancies egainst which the panel of

25 candicdates was prepared and uhethef the applicants
have any right for baing.appointed from the panel as
per the notified vacanciss. The respondents in Peras
and 2 of their written statement have brought out
that 12 vacencies were notified ta the Employment
Exchange for sponscring the candicstee fur’seiection
to the post of Assistant Store Kesper in 1993. The
respondents have also stated that the break-up of
12 vacencies was 6 for general and 3 each for SC &g ST,
The applicants in both the OAs, have not furnished
any deteails of the vacancies notified to be filled up
in 1993 against which panel of 25 candidates had been
finslised, Houwever, on disclosure of the notified
vacancies by the respondents, there is no denizl
of the same by the applicants. In fact, in the rejoinder
reply, no remarks have been offered against para 8 of
the written statement where the respondents have

disclosed the notified vacancigb. The applicants

e e R —



with fcgard to the break up for 12 vacancies
for various categories have simply stated that
the respondents have for the firest time come up
with regard to break up of vacancies §n the
Q}itten statement, Vhis contention of the

appliéants has no substence since the applicants
had not eaven brought out as to uhat weore the
number of notified vacaencies whaen the Employment
Exchange was asked to sponsore the candidates,
Further, the respondente were directed to producé
the details of the Notif ication sent to the
Employment Exchange. Ouring the héaring they
produced copies of tuo letters dated 19,1,1993
and 22,3.1993 addressed to the Employment Exchange
for seeking sponscring of the .candidates to Pill up
the posts of Assistant Store Kesper, Thees tuc'fettera
cover 8 vacancies,~ The learnmed counsel feor the

further
respondents during the hearing/stated that there is
one ﬁore notification covering 4 vacancles but the
same is not readily available for production before
the Bench. In any way, keeping in viéu the copiss
of Notificstionsbrought on reécord and the averments
made by the respondents in the uritten statement,
there ie no hesitation to hold that the panal of
25 cendidates has been prepared against 12 nﬁtified
of - cateqorie

vacancies comprising/6 generel and 3 each for SC and ST
Therefore the claim of the applicants fcr eppointment

Prom the pansl under reference has to be looked sat

with reference to 12 notified vaceicies,
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8, The respondents have cetegorically
stated that the panel fer the notified vacancies
of 12 as per the break up for various ceteqgories
had Ssen operated during 1994 and 1995 itself and
appointments were offferred to the 12 candidates

as per the meritg?de¥ﬁe respondents have further
stgted that both the applicants belong to generasl

ategory and did nct come within the merit list
of 6 vacancies meant for generael candicates, In
vieu of thie, the respondents contend that the
panel had been opereted to the extent of notified
vacancies and therefore the panel stands exhausted,

select
As indicated earlier thrat though the/panel was made
for 25 cendidates, the notified vacancies were only
12, 0Once the 12 vacancies have been filled up as
of vacancies

per merit order as per break up/for various cetegories,
the panel stends exhausted. Any excess candidates
~placed on the panel over and above notified vacsncies
11 have to be treated as on wvaiting list, The
ndidates can have a right fcr eppointment as per
the notified vacancies and those who are on the
waiting list cannot have any vested right for being
sppointed, In thecisifent'cas%ﬁ‘ths applic?gfioﬁgg
belonging to generalicéﬁggdatas[did not come/as per
merit list against the 6 vecancies ear-marked for
general category. and therefore the applicents cannot
have any claim for sppointments from the panel, In
this connection, we refer to the jucgement of the
Hon'tle Supreme Court in the case of Shri Sanjoy
Bhattachar je>vs. Union of Indis, 1997(1) SC SLJ 482

and K, Jayemohan ve, State of Kerela, 1933 (1) SLY (SC) 19,
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In the first case of Shri Saenjoy Bhattscharjee, 4
the notified vacencies were 480 uhile the panel
vas made for much more vacancies, After ths panel
vas operated to the extent to notified vacancies,
the respondents issued notificetion for fresh :
recruitment to f1i1) up the vacancies erising
thereafter, This was, however, cshllenged before
the Tribunal on the ples that till suchk time the
cendicetes on pansl are. appoinied, tke fresh
recruitment cennot be gone into. This plea was
not accepted by the Tribunal end the OA, yas
dismissed holding thet mere putting 8 candidate | -
on panel does nol give any right for being appointed,
This was challenged before the Hon'ble Supreme Court

and ths Hon'ble Supreme Court has upheld the vieu

.

teken by the Tribunal, Hon'ble Supreme Court observed -
that putting & candidate on waiting list doee not give
hir right for en eppointment., For any subsequent
vacancies, every one in the opsn market is entitled

to apply for consideretion of his/her clefm on merit .
in scecordance with law and it would be consistent with e

the provisions of Articles 14 and 16(1) of the Constitution.

In view of this, the direction sought for not to P111 wup

the vacancies having arisen subsecuently uﬁtil the

candidates in the waiting list are exhausted cannot '
be granted. In the case of K.Jayemohan also sgainst

" the 2 notified vacancles a select 1list of 10 candidétea
vas prepared by the Public Service Comvission, In this
cese also the same vieu as in the case of. Shri Sanjoy
Bhattacharjee has been expressed by their Lordship

when the matter was agitated by those of the caﬁdidatas
who wvere on thé waiting list for appointment, In the

present cease, the main thrust 92 the argunents of the
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epplicants §s that the respondents have continued
io operete the panel beyond the notified vacanciss

to fill up the vacsnciss arising subsequently and
therefore they ars entitled to be appointed from

the pansl ageinst the vacanciss arising now before
going in for fresh recruftment, The respondents

in the written statement havs admiitted the appointment
of the cendidates from the waiting list et Sr.No, 13,
14, 16, 19 and 22, All these candidates are below
the spplicant at Sr.No, 12 {n 0A.NO. 42/99 but above
the spplicent in 03.NO. 115/99, The respondents have
explained the special circumstancss under which the
candidates from the uaiting list have benn offerad
appointrent to fill up the short fall of SC/ST
categories, This aspect has been deliberated
subsequently to identify if the applicants ars
aggrisvad bf this action of the reapondents and

any right arises to them for entitlenmsnt for appointment
from the panel under reference, Houever, so far 83
the right ﬁf thekapplicanta 2gainet the notifisd
vacancies is concsrned, both thse spplicants do not
coms within the merit list for the vacancies meant
for general category and therefore the namss of the
applicanis aro on the waiting list, As held by the
Hon'bls Supraﬁa Court in the judgementscited above,
the candidates Prom the uaitihg 1ist cannot have any
right to be sppointed agaiast the vacanciss arising
subsequently te  the notification of vacancies
agalnst which the selsct list has been prepared.

The learned counsel for the spplicants also made a
strong plea of their entitlement for appointment

refering to the provisfons of 0.M, dated 4,4,1983

- -
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of Department of Personnel and Administrative “
Reforms brought on record at Eghibit 'Re2' with

the uritten stetement, The learned counssl for

the applicants contended that ;s per this O.".,

the pansl remains valid till such time all those

who ars placed on the panel had baeh of ferad

appointment before going in for frash recruitment,

It was further submittsd by the learned counssl

for the applicants that in the present case ths
respondanis continued the operation of the panel

from 1994 till 1997 uhich indi~ated that the

vacancles arising subssquently vere also filled up : ~
from the panel of 25 candidatés.uhish was fizalisad

in 1994 apparsntly taking into account the anticipated
vacancies arising subsequently, Theas srguments of

thé applicants have no substance once we have racorded

eur findingas shove that the notified vecancies vere

only 12. From Para 3 of ths O.M. datad 4,4,1383, it L

is quite clear that the validity of the pancl will

renain only ti{ll such time the seleacted candidates

O

to the extent of declared vacanciss ‘are offgrad
appointment, It je no-uhere mantioned in this 0.M.
that the panel will remain valid te fill up the
vacanciss arising subsaquéntly to the notified
vacancies, Since the 8pplicants did not come within
the zone of appointmest under the genar;llcatagory
against the notified vacanciss, the spplicants cannot
get any benefit from 0.M, dated 4,4,1383, Conciudingly,
we have no hesitation to hold that there is no merit

in the clain of the applicants of being appoinied as

Assistant Store Keepar againat the\panal of 25 candidates
notifisd in 1294, P :
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.9, The second question relates to offer

of appointments to some of the caendidates beloy

SreNo, 12, The applicants in the OA, have brought

out that tha candidates st Sr.No, 13, 14, 16, 19

end 22 have been offerred appoiniment, This has

been admitted by the respondents inzthe uritten
statement., The respondents have explained that
candidates at Sr.No, 13, 16, 19 and 22 have been

of ferrad sppainiment to fill up the vacancies of

SC/ST uhile candida@e 8t Sr,No, 14 has been offerrad
appointment egainst handicapped quota. The applicants
have strongly reacted to the submissions of the
r93ponden£s in the uritten statement uith regard

to offer of appointment to candidates at Sr,No.13,

14, 16, 19 and 22, Nou taking first the csse of
appointment to Sr,No, 14, the respondente have -
submitted that he had been oferred eppointment
against the handicapped quots, The applicant in
0R.NO. 42/99 has contested this submission of the
resgondentes stating that no quotae ues fixec for the
handicapped category in the pensl of 25 candidates
prepared in 1394 and label of "Handicapped" quota

is being given to cover up the appoiniment of Sr,No,
14 over=looking his claim at Sr,No.12. Keening in
view the averments made by the respondents and the
documentary evidence made available by the respondents
during thé haaring, wa find that thers i{s no merit in
the contention of the applicant, The respondents have
made available the letter dated 17/23.,11,1995 by uhich
the nases of the physicslly handicapped candidates had

been sponsorad by the Special Employment Exchange,
I
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This 1ist §ncludes the name ofcaadidate at S1.,No, 14,
{.8, Vinayak C, Watikar, The sponsored candidatss
had been subjected to selection b! way of written
test and oral test and Shri Vlnayaklcn Wat ikar, i,s,
candidate at Sr,do, 14 in the pansl under refsrence
had besn selected, Basa&\on this selection, Shri
Watikar had been offerred(appointmant. In view of
these details furnished by the respondents, it is
noted that the appointment to the cqndidata at Sr.Ng,
14 from the pansl had been offerred not by virtue
of his being placed on this panel but dus to his

salection against the haﬁdicappad'unta for which

the selection was processso separatslv., The gppaintment

of candidate No, 14 is therefore not from the waiting
1ist and applicent in OA.NO. 42/99 can2%§ have any
| : is

|
case of discriminstian in the matter of/socointment,

As regards the offer of appointment to the candidates
at Sr,No. 13,16,19 and 22, the respondents have
explainad the special cincumstancés!under which

thess appointmsnts have been made from the waiting |
liste. Tha raspondents havs submigtad that as per
letter dated 17,6,1996 Naval Headqugrters relsasad

12 vacancies tc be filled up to clssr the short fall

af SC/ST vacancies under the special recruitment drive,
The respondents have further submitéed that since

there was alréady accumulat ion of vaﬁanciss under

SC/ST and thefa was a nead to fill ﬁp the vacéncies
urgentl* under the'Special recruitment drive, it was
considered fit to make use of the uelting list and
offer sppointment to the available candidates beslonging
to SC/ST'category. It is further stated that only feur

candidates at Sr,No. 13,16,19 and 22 vere available in

R L TR T
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the vaiting list and therefore they uére'
offerred appointment, In viey of this, the
respondents contend that the applicants who
belong to general category cannot compare
their right to appointment from the waiting
1ist once they could not be appointed from
the/panel as per the notified vacancies, The

plicents in the rejoinder reply have reacted

to the filling of vacaenciss against the reserved
quota stating that all the 12 vacencies releasad
cannot
for SC/ST quota/be filled in vieu of the lau laid
par vhich Zroservetion in

dowun by the Hon'ble Suprsme Court s&/ the/recruite
B ment against the vacancies could no*t sxceed 50% of

the vacancies to be filled up. The applicants have
[i\\\ indicated that against the notifisd 12 vacancies

*QX‘ and subsequeht 12 vacancies released for SC/ST

\\ as indicated by the respondents, 10 SC/ST candidates
raecsult in

have been appointed whick wui?/  ressrvation of

more than 62,50% against the cdeclared 24 vacsncies,

he applicants therefors pleéd-that such an action

the respondente is fllegal and the balance vacancies

gilable should be thrown open for the gensral category

against which the applicants have good chance of

appointmant. This contention of the applicants is

not tenable. Even taking that the total vacancies

are 24, only 10 candidates have been given appointment

and therefore the limf: of 50¥% had not been exceeded.

The respondents haveiﬁ?iicated the special circumstances

under which the wait listed SC/ST candidates had been

of ferred eppoirtment, The Hon'ble Suprame Court in

case of Shankarsan Dash vs, Union of Indis, 1991 SCC

(L&S) 800 hae held that adoption of 2 differsnt policy

be
Pz filling reserved vacsancies mey notﬁarbitrery in vieu
ra

— e
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of specisl circumstances prevailing. ‘Howaver, o ;
for determining any merit in the claim of thae )
applicant for eppointment, we need not go into

the 1ssue uhether the action taken by the respondents
in filling up the vacanciss of the SC/ST under the
special recruitment drive from the vaiting list is

legally sustainable, This is on account of tuwo

consicerations. The first considerat ion being
that the candidates at Sr.Nos, 13,16f?9 and 22
are not party to the present OA, and no adverse
orders could be passed which would affect their
apbointments. Sscondly, even if for e moment

ad ;
it ie accept/that the appointment of candicates

<}

<

ot Sr.Nos, 13,16,19 and 22 is not legally susteinsble
and the Same is set asidaj?ﬁ%e applicants will not
against ra;e;u@dmuacancies ~
get any right for sppointment), As deliterated garlier,
the applicants cen have a claim for sppointment
sqgainst the notified vacancies and can bs sonrieved
only if a candidate belcw the appliceﬁts in the order
of merit is offerred an appointment fgnoring the
merit of the apblibants. This is notso in this
case as the applicants dic not come within the .
Zone of merit against the six notified vacancies
for the general candicates. In view of these
considerations, the submissions made by the applicants

with regard to appointment of candidates at Sr,Ngos,

13,16,19 and 22 does not merit consideretion,

10, In the result of the above, we are unatle
- ! 4(1-‘:
to find any merit in the 0AS and the same te dismiesed :

accordingly. Interie stey ardere deted §.2,99 in CA.Ng,
42/99 aend 19.2,99 in OA.NC. 115/99 stand vacated accordingly
No order as to costs, | .

L e o

(D.S.BAUEIRY \ (R.C.VAIDYANATHA)
MEMEER (A) VICE CHAIfRMAN : i



