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O RDER:

{A.K.Agarwal, Vice-Chairman}

This O0O.A. has been remitted back to the
Tribﬁnal by the High Court of Judicature at Bbmbay
vide its order dt. 7.4.2006 given while disposing
of Writ Petition Nb.7124/2003. This O.A. was
filed by 24 applicants seeking direction to
respondents to :fix their pay in the revised pay
scales based bn the recommendatiocons bfjthe Vth Pay
Commission after ‘giving them the benefit of two
increments as per the orders of the Railway Board.
2. The facts of the case, 1in brief, are as
follows. All  the ‘applicants were directly
recruited for the post of Apprentice Mechanic by
the Railway Recruitment Board (RRB). Their
training commenced from 1993-94 and was completed
after 1.1.1996. All the appiicants were appointed
as Apprentice Mechanic on the datesfvarying from
29.9.1953 to 24.12;1993. The completion of two
years training by different applicanté was on dates
from 28.9.1995 to 23.12.1995. Thus, all .tﬁe
applicants completed their training period before
1.1.1996 and the applicants were given posting by
the Railways on the dates ranging froﬁ 30.1.1996 to
5.7.1996. It is the contention of tﬁe applicants
that since they were appointed on a regular basis

as Chargeman 'B' only after 1.1.1996, the advantage
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of two increments at the tiﬁe of fiXation of pay in.
accordance with the guidelines of the Railway Board
has to be given in the new revised pay séale.only;'
In fact, fhe pay of the applicants was fixed in the
corresponding replacement ‘scale i.e. Rs.5000-8000
at the stage of Rs.5,300/; by giving advantage of
twd increments. The applicants' were working at
Matunga onrkshop and according to them the .pay
fixatibn in other wunit also was—done in'the same
manner. The Works Manager, Matunga after fixing
the pay of applicahts'at Rs.5,300/— on provisional
basis sought clarification from the Headquarters.
However, in the clarification it was indicated that
the pay of the applicant should be fixed at
Rs.5000/- as on 1,1.1996. Aggrieved ‘'by such
"action, the applicants .havé , approached  this
Tribunal. | |

3.. Learned counsel for the applicant Shri G.K.
Masand stated that‘és per Rule 140 of IREM 50% of
the Vacéncies in the category of Chargeman ‘B' are
filled by_induction from open market through RRB.
There» is no dispute that ail the .applicants had
successfully clearedgthe exam of RRB and thereafter
joined as Apprentice Mechanic. The learned counsel
drawing our attention towards the ©provisions
Chapter XIX of IREM relating to apprentices sfated
that one becomes eligible fér appointment to a

working post only after successfully completing the
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~training. Dufing the period of trainihg’they are
not entitled for the regular pay scéle of the post,
but are given only stipend plus allowances as may'
be prescribed from time to time. The learhgd
counsel stated that the railways do not give any
guarantee of employment to the persons recruited as .
apprentice thch is very clear from the provisions
mentioned in Rule 1914. Further( an apprentice can
be absorbed against a wbrking post only after
successful  completion of his apprenticeship/
training period. The learned counsel stated that
whenever there 1is delay in issuing office orders:-
owing to administrative reaéons, then . the
apprentice 1s to be -paid‘ only stipend for. the
intervening period. The learned counsel contended
thatyall these provisiéns amply demonstrate that a
person diréctiy recfuited as 'apprenfice' will Dbe
entitled for regular pay scale only when he Jjoins
~ the post after the completion of all essential
formélities. Even when there ig_a delay on account
of administrative reasoﬁs he is only paid stipend
- for the intervening period and not given the pay
scale.

4. The learned Counsel for the applicant
submitted that normally the period of training -is
not counted for thé purpose of increment. However,
as per instructions iséued by‘Railway Board vide

circular dt. 4.2.1991, after consideration of the
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matter in the National Council (JCM) it was decided
to treat the training period as duty for the
purpose of‘drawing increments. The "learned counsel
stated thaf keeping in view the length of training
period which 1is two vyears, thg applicants ‘were
rightly given two increments in the initial pay
scale of Rs.5,000- 8000 applicable from 1.1.1996.
The learned counsel statéd that all the applicants
were posted in the regular post only after 1.1.1996
as 1s evident from 'thé, chart given by the
respondents in the reply to Misé. Petition. 23
applicants were appointed between 19.1.i996 and
13.2.1996 and only one. applicant viz. Shri
Purushottam Ahiab was appointed on 5.7.1996.

5. The learned counsel contended that when the
applicants had joined thé regular post oﬁly aftef
1.1.1990, thé date.\ from | which pay écales.
recommended by V Pay Commission were granted, there
is no question of giving them édvance increments in -
the old pay scaie of IV Pay Commission. = Because
before 1.1.1996 they were not in the regular
service o0f the Railways. The learned counsel
contended that Railways.do not give any guarantee
of employment even after successful completion of
Apprentice Training. - Even 1in the —case of
applicants, with regard to whom a decision for a
regular employment is taken, but there is a delay

on administrative reasons, only stipend is paid for
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the extended beriod énd they are not eligible for
regular pay scale. Under such circumstances, the
éction <3f.respondents in granting tﬂus-applicants
pay fixation on notional basis in-the pay scales of
v Pay Commission and giving two increments in that
scale is contrary to rules. . The initial fixation
of pay of applicant at the rate of Rs.5300/- p.m.
w.e.f. 1.1.1996 was in order. Subsequeﬁt action of
respondents in revising the.jpay' to the %eVel of
Rs.5000/- deserves to be set aside.

6. The learned counsel for respoﬁdents Shri s.C.
Dhawan stated that no weightage of .the training
period was given for the pufpose of drawing
increments befofe the Railway Board issued a
circular on 4.2.1991 in pursuance of DOP&T O.M. dt.
22.10.1990. - The learned counéei drawing our
attention towards the provisions_of Apprenticeship -
under IREM Vol.II stated that an Apprentice means
person who 1is deputed for training with a view to
employment'invgovernment service and who draws the
stipend during the training period, but he is not
. employed in or agéinst a substantive vacancy of a
cadre. 'However; as per Railway Béard letter dt.
4.2.1991 training period_undergone by such person
is to be . treated as duty for the purpose of
increment. Because of such-provisidn the périod of
tranining, which was two yeérs, was counted as duty

and two 1ncrements were‘granted for their training
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period. According to these instructions, the
traininghperiod is notionally treated as duty. The
learned counsel stated thét ~the Raillway Board
Circular dt. 4.2.1991 was éssentially iésued to put
departmental candidates at par with direct recruits
for the purpose of increments.
7. The learned counsel for the respondents
continuing his submiséions stated that the O.A. was
earlier dismissed by the Tribunal by holding that
pay fixation of theA applicant at the level of
Rs.5,00Q/— was in order. It'was observed by the'
Tribunal in its order dt.4.8.2003>that the object
of this policy was to remove‘the perpetual dis-
advantage with_ non-gazetted departments and the
technical staff were pﬁt to vis—a—vis a noﬁ-
technical staff fecxuited along with them.
Although, 1initially the pay of the applicant was
fixed at Rs;5,3OQ/— by the 1local Accounts
Department, but when‘it was brought'to thé notice
of FA & CAO, directions were issued to rectify\the
mistake and fix the initial pay at Rs.5,000/- p.m.
8. The_ learned éounsel‘ for respondents stated
that on counting of traihing period for the purpose
of 1increment the Integral Coach Factory, Chennai
had sought following clarification from the Railway
Board vide letter dt. 19.11.}999 whether

"(a) the stand taken by Personnel Branch in

allowing “the increments for the period of
training spent before 1.1.1996' in the revised
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. scales and the consequential stepping up of

pay of seniors on par with the junior who was
appointed later and absorbed after 1.1.1996 is

correct (OR)
(b) the Finance opinion of j&: being a "non-
existent anomaly" and -its interpretation of
pay fixation on 1.1.1996¢ or the date of
absorption of the junior awarding the
increment in the pre-revised scales notionally
and then bringing them to V PC scales 1is
correct". ‘
The Railway Board vide its letter dt. 16.12.1999
replied that the opinion given by the Associate
Finance 1s 1in order. The learned counsel
contended that in view of such clarification the
action taken by the respondents is in order and the
O.A. deserves to be dismissed.
9. We have heard both the learned counsel and
have gone thiough the material placed on record. It
is not disputed that as per provisions contained in
FR and IREM the period spent on apprenticeship
training 1s not counted for the ’purpose of
increment. As per provisions contained in F.R. 26
only duty in a post on a time scale counts for
increments in that time scale. Even .the circular
of the Railway Board dt.4.2.1991 specifically
mentions that
"As such, the training period during which a
Government servant is not remunerated in the
scale of pay attached to the post cannot be
treated as duty".
10. Thus, as far as rule position is concerned it

1s quite clear that the period of apprenticeship

training during which one 1is entitled only  for
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stipénd, cannot be treated as duty. As per
provisions of FRO (6) (A) (1) the services as a
probationer or apprentice can be treated as dﬁty‘
provided that service as such 1is followed Dby
confirmation. In the present case, the applicants
were not given'any.guarantee of regular appointment
and as such there was no question of treating the
period of trainiﬁg in the categery'"SerVice as an
apprentice". Nevertheless, it is a fact that the
Railway Board gave a relaxation vide its circular
dt. 4.2.1991. An authofity giving relaxation from,
the provisions of rules can certainly make 1t
subject to certain conditions. On the subject
relating to giving of notional increments, the
Railway Board has clarified’that such increments
are to be given in pre-revised scales. One cannot
argue that the relaxation of Rules should be given
in a manner which is more advantageous to
beneficiaries. The Raiiway Board could have given
relaxation of giving two notional increments even
in the revised scale of pay, but they have done it
otherwise.l Such decisions are always taken keeping
in view the basic objectivé. The Railway Board
letter dt. 4.2.1991 was. issued essentially to
remove disparity Dbetween technical and non-
technical staff since the ‘latter 1s required to
undergo training from to time and not counting such

period as duty was prejudicial to their interest.
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We therefore do not see any legal infirmity when
respondents have selected one out bf two options
available to them. |

11. Keeping in view the analysis of . facts of the
case in foregoing paragraphs, we hold that the
action of the respondents in -giving notional
increments for the period of épprenticeship in the
pre-revised scale does not suffer from any. legal
infirmity.. The O.A. is therefore dismissed. No

order as to costs.

(MUZAFFAR HUSAIN) . .AGARWAL)
MEMBER (J) VICE-CHAIRMAN



