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IN THe CENIRAL ADMinNISTRALIVE TRIBUNAL
MUMBAL BuNCH, MUMBAL,

Original Application No.311 of 1399

and
original Apglication No,310 of 1999

this the Hﬁ\day of appil, 2001

s ——

Hon'ble Mr, Kuldpp singh, Member YJ}
LU Hon'ble Mrg, Shanta Shastry, Member (A)
QA_3LL/39 , , ,
Arvind Kumar Tiwari, working as :
Sub~Khalasi, under Dy. Chief Electrical Engineer
{Construction)
Western Railway,
Churchgate But posted
at Mumbai Central and residing at
Ganpat Fatil Chawal, Room No.l, Shree Krishna Nagar,
Patri Pool, Kalyan, .s s Applicant.

0a_319/99 |
Ajay Kumar Tiwarl working as sub«Khizlasi under

Dy. Chief Electrical &ngineer {Construction)

Western Rallway, Churchgate butposted at

Bombgy Central and residing at Ganpat pPatil Chawl,

Room No,l, Shree Krishna Nagar, Kachora Road, Patri Pool,
%alyan, ««Applicant

By Advocate: Shri G.K. Masand.

rd

vVersus

1, Union of 1India through The General Manager,
western Railway, Churchgate, Mumbai,

2. Divisional Railway Manager (Electrical),
Mumbai Central, Mumbai,
3, Ssenior Divisional Personnel Officer,
Mumbai Central, Mumbai. « cRESPONGENLS

v\ Ag¥ocates shri Suresh Kumar,

QRIER
By Hon®ble Mr. Kuldip singh, Member (J)
By this common order we wili decide the two QAs since
the facts in both the cyses are common, strangely enough
both the applicants are brothers.

2, Both the applicants wers appointed as Substitute Khalasi

by the responddnts on the éame date, Both of them further allzge
g A
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that while they were working one Shri s.M. Salim identifying

- h;?self as Vigilance Otficer called the applicants to his

office and started questioning them regarding the mannyr in
which they got appointment,

3. They further éllege that thé said vVigilance OtfiFer

forced them to make the stacement that they had obLalned

employm_nt by praying bcibe to one Shx Mohandas GuPta, o

they submit thac they gave the statement to the Vlgllapce Officer

|
as dictatzd by him as they were threatened of grave consejguences,

similar  show cause notice was issued to certain other‘e%ployees
who were similarly appolinted during the same per.od thn the
applicancs wew . app.ointed, and it is leacrnt by them th%t the
appointmént ofsole of the employees namely, sShri R.P. yadav
and Others who were appointed during the same period wﬁen the

1 |
apyllcantstEEappOLnued was sought to be terminated on the

|

ground thac they had secured the emploxment on the bas&s of
farged and fake documents so similacly the applicants glso
apprehend that their appointment will also be teirminated.
Those employees had also £412d OA Nos.147/96, i76/96, 181/96
and other connected cases before this very Tribunal add they
were granted the rellefs and respondents were restra;qed

om terminating the services of the petitionexrs in tﬂe

rg6aid CAs giving liberty to the departmeny to take

|
departmental sroceedinss in termSof para 2511 of the %ndian

rallway wstablishment Manual,

4, The apip:licanis also apprehending similar aCtlonéfilea

QA Nos. 236 and 237 of 1996 but the same wese'disposeé

of astne same were premature, However, liberty was q:anted
‘

to the applicanis to approach thisic.ibunal after passing of
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the final orders., 1t appears that no action was taken till
2.9.97 when aééégshcause nocice was issued and again it was
alleged that applican.s had secured job of Substitute Khalasi
on the basis of a forged letter as such the appointn&nt§

offered to them were reguired to be tmated as canceclled and
their services were terminated, Show cause notice wés duly
replied and it was also pleaded that since the apulicants

had worked for more thag 120 dayé. so they ha@ attained the statug
cf Temporary Railway servants and as such they are being denied
the rights and privileges av.,ilble to Temporary Railway Servznts,
5. Iln their reply the applicants have also emphasised that
since they had attained the teémporary status so they should be
conferred with the same and they further emphasised that their
services could not be terminat-ed in the manner in yhigh the
resgondencs have resorted w, The apprlicants further Etate
that a show Cause notice and termination order &k bad in law and
if at all the r;spondents weére to terminate their services, they
should have done so in accordancelwith para 2511 of the IRuM.

6, Notice of these cyses were qq:ed bt no counter-affig vit
has been filed by the respondents. hereafter the mgttes wase
admitted and wepeplaced in the sine die list. Again on an
aprlication filed by the applicants the matters were taken cut o
sipe die list, After notice to the respondents still they dic not
file any counter=azffidavit so we have proceeded to hear the
arguments on merits of the case,

7o we have heard Shri G.K. Masanfl, counsel for the applicants
and shri suresh Kumar, Counsel for the responcents, .
8. respondents were ungple to give any expljnation as to why

the counter-affidgyits have not bFen filed except to state that
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that various persons are involved and enyuirizs werc cond&cted

so respondsnts could not file the counter=affidavits,

7. we have heard the learned counsel for the parties a%d

have gone through the records of the cases., |

18, shri G.k. Masang,counsel appearing fof the applicanis
submitted that since the applicants had continuously worked for
more than 120 da¥s so they are deemed to have attained the
temporary status so their services coulé not have been terminated
by virtue of paragraph 2511 of IREM and they are also entitled >
to the preivileges available which are avgilable to Iemporary
Rallay servants and as such th81§e8%£3%°&5 could not be .
dispensed with without holding ap enquiry.

11, The counsel for tle applicances further submiited thei;t the
appli;ants are also entitled to a proper hearing in accczéqnce
with the principles of ﬁatural justice ana in support of %is
case he has also referred to a judgment r%ported in AISLJEVolIII
paye 11G ~ Erithwi Nath Yadsv And Gthers Vs. Stale of Bihdr and
Otﬁers {CWIC Nowz962 of 1929) decided by the Patna High Court.
;n that case the appliant was gppeinted irregularly as no|prior
approval waahgaken from the competent authority as appointing

authorityéwas due "to retire did not take approval ana also

committe®. certain irregularities while appointing the apglicants

rein, The appointment was sought to e cancelled and relying
u some judgments,the court set aside the order of termﬂnation
and directed the Secretary(Health), Government of Bihar td give
an opportunity of hearing to the petitioners and thereaftér give
a finding : - as to whether the applicants were validlyjl
appointed or not, |

12, The counsel for the applicant has also relied upon;d

: eported in 1990 scc, (L&S)
judgment ©f the Hon'ble supreme Court repoerted in .
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page 600 - sghridhar Vs. Nagar Paliks, Jaunpur and Others wherein
it was held by the Hob'ble supreme Couwrt that an order setting
asice appointment without giving any notice or opportunity of
hearing to the appointee is void,” Besides thiﬁ,the applicants

in their case have also reli#d upon the judgments given by
this very Bench in OA Nos. 147/96, 181/96 and other connected
Cases where also the services of the applicants were terminated
on the basis of the forged and fake documents, The OAs were allowed.
Opposing these contentions, the counsel for the respondents

Shri Suresh Kumar submitted that in these cases the applicants
had earlier come to the Tribunal seeking to forestall the order
of termination but the said OAs were dismissed. However, the
services of the applicants WEEgdterminated after a proper notice
was given and the applicantséfiied their reply and whatever
ple;s were open to the applicants were taken by the applicants
and thereafter the final order of Cance;lation of the appointment

of the applicants were passed,

13. Tpe counsel for the respondents further submitted that

when the applicants had not been reqularly appointed there is

no gueston of giving protecﬁ;iglto he applicants under Article
311 of the Constitution a8 Lthey a not entitled to any such
protection, so the QAs should be dismissed,

14, we have gone through the record.

15, As far as the judgments cited by the counsel for the
applicants are concerned partlcularly in thecyse of Prithwi
Nath {Supra) the Hon'ple Patna High Court had dairected the
Secretary (Health), Government of Bihar or the person nominated
by him - . -. should glve an opg.ortunity of hearing to the

petitioners and thereatfter to Jjive a finding whether the
. . - . t
aprlicant was ValidlytaPPOLHLed or not, But the court
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did noc direct the responuents-d@partment co contuck an eq&ulry

under Lhc CCS Rules or similar rules applicable to the

Temporary Servants in State of Bihar., Similarly in the cgse
of shrighar (Supra) the Hon'ble supreme Court had held thgt
it is an elementary principle of natural justice that no
person should b condemned without hearing. The order off

appoiniment conferred a vested cight in the appellant to ﬁold
the post of Tax Inspector; that right‘could not be taken éway
i

wichout atfording opportunity of hearing to him, Any order 3

passed in violation of principles of nacural justice is ’

1
I

rendered void, None of the judgments stated that a regular departe
J

mental enguiry should bz held in caseef i¥fegulac appointment,

16, As regards the earlier OAs decided by this very Bench

in case Nos., 0A 147/9? and other connected cyses are conc%rned,
we have callzsd for thé record and we find chat in those cases
the applicants wer2 conferred with temporary status vide grder
dated 1,12.1995 whereas there is no such specific ordeg‘

conferring temporary status on the applicants in the pres%nt D

: al .
OAs so0 the cases of the applicants are notv at all par wzt?
A
those cases (OA 147/96 and other connected cases)o :
) ‘ . I
17. As farkconferr;ng of temporary status is concsrned, it

not to be yranted automatically. A spe€ific order has ﬁo be

gsed for conferring a tempozary status upon a casual labourer,
71t had not peen done so, then the scheme of confe rring
temporary status would hgve used the word thac the applidant
who had worked for a particular numbce of days would be‘éeened
to have attained tempocary status, Since therz is no deémang
crovision for aitaining temporary status and the same haé to be

conferred with a specific speaking executive crder so unless
that order is passed, an employsz Ccannot be said to be

"t
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coafarred with a temporary status and since in the present OAs

none of the applicanis have been conferred with temporary statis
on the basis of
so/oon passing ot the specific order the pr1V¢1§§es €vallff%ants

a

them under IREM 2511 are-not avzilable to theﬁ at all ;ipthls stage,
18, As far as violation of principles of natural justice is
concerned, it is the cyse of the applicants.themSElves that a
show causenotice was issued co them to which they have given a
detailad reply and since the respondentsafter considering their
reply had coma to the copclusion that the applicants were
appointed on the basis of certain forged documentis as such their
appointments were irregular so we are of the considered opinion
that therz is no bar to withdrawgcanczl such an appointment,
The withdrawal/cancellation of the appointment do@s not amount to
terminacion of apgoiniment with any stigma so even on that score
also -the applicants cannot - invoke the rivilwges available under

irregular Y appein
IREM (Para 2511), rather thq£Caaua1 workers al® not entitled to

any type of protection, The I2trer pf appointment can be

withdrawn or cancelled if the depagtfdnt comes to the conclusion
that theie wege some irregularitiszs or forgery committed by soms
one while sesking appointment,

ig, In view of ths above, we find that the OAs are without any

2rit and the same are dismissed. No costs,

L2t a copy of this order be placed in OA 311 and 310 of 1999,/

. B
(MRS, SHANTA SHASTRY) (KULDIP s1KGH)
MeMBER  (A) : MIMBSR (J}

Rakesh



