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4. The grounds raised in this 0A are that:

a) the applicant’s initial appointment as Assistant
Professor was in terms of the existing rules, which were duly
notitisd by the UPSC

(o)) the refusal of the extension of the AICTE’s scale was
illegal and arbitrary; .

o . while the AICTE’s scale was denied to the applicant on

the sole ground that he did not possess the Post Graduate

gualification, which is prescribed by AICTE on a subsequent

the same benefit was given to Smt. Kelkar, another

d) the applicant holds FPost Graduate  Degree in
Enginsering {(Town Planning) from 1996;
1]
t

e) AICTE has already given its opinion that the applican
ag entitied to he given prescribed pay scale, which has not

been accepted by the respondents: and

4

) " when the gcales recommendad by the AICTE have been

adopted by the CME, there was no reason why it should have

-




arisen and the applicant cannot have any legitimate grievance.

The applicant was selected as Assistant Professor on
11.8.1932, on the basis of the interview conducted by the UPSC

'E1ectrgnjcs & Mechaajc*} Engineering, Secunderabad - the
concerned staff Qas given the benefit but tﬁe applicant,
though was already an Assistant Professor, was not found
eligible for the grant of the revised pay acale of
Rs.3700-5700/-, as they did not possess the minimum
gualification, 1i.e., Post Graduaticon 1in their respective
subjects. Applicant had only a B.Arch Degree {Pass) with 49%
marks The Ministry of Defence had considered the case of the

minimum qualification, in terms of - AICTE’s requirement, a
reference was made to the administrative Ministry, which was
not accepted AL the same time, the case of Smt. Kelkar, who
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

‘i:f"‘ -

R.P. NO.: 73/03 IN O.A. No.: 748/99.

Dated this VfQJWWin?the'fZij day of ﬁﬂa/VLL\ , 2004.

CORAM : Hon'ble Shri A. K. Agarwal, Vice-Chairman.

Hon'ble Shri S. G. Deshmukh, Member (J).

e g
shri Suresh G. Choudhary ‘e Applicant in 0.A.
(By Advoccate Shri 5.P. Saxena)
VERSUS o \

\

‘ Respondents in O.A.
Union of India & Others ‘ v e (Review Petitioner)

{(By Advccate Shri R. R. Shetty)

ORDER

PER : Shri S. G. Deshmukh, Member (J).

The present Review Petition is filed by the respondents
for review?ng the order dated 05.03.2003 passed by the Division

Bench cf the Tribunal in O.A. No. 748/99.

2. The Original -Applicant had filed the O.A. praying for
extending the Dbenefit of the scale of bay of Rs. 3700-5700 to
applicant as sanctioned by AICTE to 'the post of Assistant

Professors retrospectively w.e.f. 10.06.1892 or from any othef

~date laﬂich Tribunal may deem fit and for directing the

respondents to pay the arrears of salary as a result of grant of

AICTE pay scale.

3. The Tribunal has allowed the OUC.A. ’and directed the
respondents = to consider. grant of one time relaxation and
dispensation to the app}1cat16h, as has been given in the case of

smt. Kelkar by moving the administrative Ministry and after the

"\ﬂé;///§a1d decision, place him in the hignher scale adopted by the AICTE

.2



[ah]

with all consequential benefits. The said exXercise was to be
done within four months from the date of receipt of the copy of

the order.

4 . .The respondents sought the  review of the order in
guestion on the ground that the Tribunal faiied' to take
cognizance of. prescribed gualifications for the post of Assistant
Professor vide S1. No. 2 of Annexure-III to Appendix 2 to the
circular dated 28.02.1989 bearing no. F.6-1/88/T-5 issued by the
Government of 1India, Ministry of Human Resource Development
{Department of Education). According to the respondents, in the
dgecision there are errors apparent on the face of the record. It
is aisc contendedvthat the Learned Counsel had prayed féf time to
vproduce the documents mentioned in the review petition but the
O.A. was disposed of on the very same day. It is also contended
that the Tribunal gquoted the prescribed AICTE qua]ifﬁcation for
. the post of Assistant Professor from unauthorised letter dated
09.08.1396 which was produced by the applicant. According to
respondents, the qualification quoted is in consistent with the
prescribed duaTification for the post of Assistant Professor. It
is alsc contended that the Recruitment Rules were handed over to
the Tribunal during the course of oral submission on 05.63.2003.
There i3 no reference in the order to the Recruitment Rules. It
is contended that had the Tribunal taken into consideration the
true and authenhtic prescribed qualification of the AICTE for the
post of Assistant Professor, the Tribunal could not have given
the direction contended in para 11 of the order. The Tribunal
accepted the U.P.5.C. advertisement which appeared in the
Empicyment News dated 23.02.1991 to 01.03.1931 during the course
of orail argument, inspite of the objection raised by the Learﬁed
Counsel for the respondents. The said advertisement 1is only a
bart of the advertisement and not the full advertisement. The
Tribunal has committed an error of giving directions. It is also

3
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contended that applicant has stated in para 4.2 of the O.A. that
he was appointed in M.E.S. as Chief Draughtsman in 1377 whereas
in the secoﬁd 1ine of para 3 of the order dated 05.03.2003 the
Tribunal recorded the year as 1897 as the app?icant’é year of

appointment as Chief Draughtsman, which requires to be corrected.

5. The Review Petitioner has also filed a M.P. for

condonation of delay in filing the review petition.

€. The Review Petition is opposed by the oriéTna? applicant.

7. Heard the Learned Counsel, Shri R. -R. Shetty, for the
Review Petitioner (original respondents) and Shri §. P. Gaxena
for the respondents (original applicant).

5. The Review Petitioner has mentioned in their affidavit

that they had to seek instructions from the higher authorities at
New Delhi and from their Counsel and thus, there was delay from

.04.2003 to 18.08.2003 in filing the Review Petition. The

(7}
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Review petitioner has given the day to day action on the order
dated €5.03.2003 before they could file the Review Petition.

Considering all these facts, the delay in filing the Review

Petition is condoned.

9. In Ajﬁt Kumar Rath V/s. State of Orissa & others' L 1998

{9) Supreme 321] their Lordships have observed that “tﬁé power
available to Tribunal is same as available to. a Court under
Section 114 gread with Order 47 CPC. The power is not absolute
and is hedged in by the restrictions indicated in Order 47; The
power can be exerciseq on the application of a person on the
discovery Cfinew and 1mportaﬁt matter or evidence which, after

the exercise of due diligence, was not within his knowiedge or

'\v{/,cou1d not be produced by him at the time when the order was made.

..o 4



The power cah a?so be exercised on account of some mistake or
error apparent on ths fact of the record or for any other
sufficient reason. A review cannot be claimed or asked for
‘merely for a fresh hearing or arguments or correction of an
erronecus view taken earlier, that is to say, the power oOFf review
can be exercised only for correction of a patent error of law or
fact which stares 1in the face without any elaborate argument

‘being needed for establishing it.”

10. In 'the instantl case, the applicant was selected as an
Assistant Professor on 11.06.19%2 on the basis of interview
conducted by the U.P.S§.C. 1in the pay scale of Rs. 3000-500C/1n
terms of U.P.S5.C. advertisement in terms of which the applicant
possessed ‘the qua?if?cation of Bachelor of Architecture Degree
Nith 7 years' of experience in professiona]- work., The pay
recommended by A1l India Counci],of.Technicé1 Education for the
staff attached to the Engiheering Co1iege was extended to them in
Coliege of Military Engineering 1in 1995. The present appiicant
wWas denied the benefit of the scale of A1l India Council of
Technical Education on the ground that he did not possess
post-graduate gqualification. At the same time, one Smt. Kelkar,
who was also recruited in terms of Recruitment Rules earlier and
who did not possess Master’s Degkee prescribed for the post and
who was also similarly circumstanced as the app?icant as Tar as
gualification was concerned, was given AICTE scale and career
progressiocn as a one time relaxation and dispensation. The
Tribunal in the order‘has observed that there was no reason why
these could not have been considered in the case of app11cani
when the Recruithent Rules provided for the same for deserving

es. It 1is further observed that the applicant has been

O
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a
discriminated against and the action of the respondents in 'a

clear and direct violation of the Articles 14 and 16 of the

//,,esnstituticn of India. In the ' circumstances, Jjustice warrants
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that he should be granted the same benefit as has been given to
Smt. Kelkar and thus the 0.A. was allowed and the respondents
were directed to grant one time relaxation and dispensation to
the applicant, as has been given in the case of Smt. Kelkar by
moving the administrative Ministry and after the said decision,
place him 1in the higher scale adopted by the AICTE with

consequential benefits.

11. An erronedus " interpreation and the erroneous conclusion
by the Tribunal or Court cannot be the ground for review. A
review cannot be granted on the ground that the decision is
erroneous on merit. Suéh a ground being appropriate for an
appeal, count not file an application for review. An error which
is not self evident and has to_be detected by reasoning, can

hardly be said as an error apparent on the face of the record

Jjustifying the Court to exercise the power bf its review.

12. We find no error apparent on the face of the record
except the yéar mentioned in para 3 of the order which reads "The
applicant, a Graduate 1in Architecture (B.Arch) became Chief
Draughtsman in MES 1in 1997,7Whereafter in 1980, he was selected
by UPSC as Assistant Architect (AA) in MES." It appears that due
to typographica]» mistake the year is mentioned as 1997 which is
required to be treated as 1977. The Review petition is diéposed

N
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of accordingly. No costs.

»ﬂb{kﬂxmﬂv“t |
(S. G’m (A.K. WGARWAL)

MEMBER (J). VICE-CHAIRMAN
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" CP '‘N0.91/2003 .- --' M.P. 862/2004

M.P. No0.862/2004 has been filed on behalf
of the: respondents seeking extension of time for
four months from 17.3.2004 when Review Petition
against the Tribunal’s judgement dated 5.3.2003
was dismissed. The Tlearned counsel for the
applicant in the M.P. stated that on 3.6.2004 all
relevant ‘documents have been sent to. ;ENC’s
Branch to obtain Government’s decision. The Army
Headquarters of the Ministry .of Defence are now
seized of the matter and extension of time is now
sought till 17.7.2004 by the learned counsel for

'the applicant in 'M.P. . In this background M.P.

is allowed allowing time till 17.7.2004 for the
respondents for implementation of the diirections
of the Tribunal contained in order dated
5.3.2003. "

C.P. No0.91/03 be listed for consideration
on 19.7.2004.

\A”V(f//”” 75”,:?J;:7;'e. V‘\/}4 /

2 (8.@. .Deshmukh)r , (V.K. MaJotra) _

Member (Jlf;- . Vice Chairman
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25,11.2004

Applicant by Ms.N.Gohad.

Respondents by Shri R.R.Shetty.
He states that wWrit Petition was filed
kefore the High Court and it was listed
on 21.2.2004. He also submitted that :
stay of the Trlbunal's Judgment has s
been granted. -

List this case on 14.2.2008.

- (Muzaffar Husain) (A.K§g;§;;f§;

Member (J) Vice Chairman




OA 748/99 | Dated:14.2.2005
App]icant by Ms. Sujata Krishnan for Shri SP. Saxena. Respondents
by ShriRR. Shetty

Shri Shetty states that the respondents have gone to the ngh Court in
Wirt PetitionNo. 6888/2004 against the order of the Tribunal dated 5.3/2003
and ad-interim stay has been granted by the High Court on 21.9.2004. In
view of this he requested that the C.P. filed by the apphcant be rejected.

" The High Court has already ceased of the matter and stay has been
given By the High Court against the order of the Tribunal, hence there is no
quesuon of nnplementatlon of the Tribunal's order for the present. The C.P.
does not lie and Eherefore re]ected In this regard we are relying on the
judgment given by the Hon'ble I;-hghEIou:rt in SLP (Crl.) No. 2253/2000
wherein it has been stated that when in a case stay has been given by the
‘Competent Court, the C.P. does not lie.- The leamned counsel for the
applicant wants liberty to come in C.P. again in case the Writ Petition does m—
not go in favour of the respondents. The applicant is at liberty to take
action as per rules once the High Court decides the case. In view of this the
notice issued on C.P. is discharged.

(Milzaffar Husain) (Anand Kumar Bhatt)
~ Member (J ) Member(A)

NS



