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‘ : o
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South Block, New Delhi-11

2. The Chairman
Ordnance Factories Board
10-a, Shahead Khudiram Bose Marg
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I The General Managsr
ammunition Factory, ¥hadki
Pune - 411 003% ‘
4. The Chairman

Union Public Sﬁrvi%f/ﬁommission
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MNaw Delhi-ll

-

0. . » - Respondents
(By Advocate: Shri Rayi R. hefty in both OAs)

ORDER (ORAL)
Shri Govindan S. Tampi:
fhis combined order disposes of two OaAs seeking

simila ;%liefs and argued together by the same counsel..

2. i Heard $/6hri Rnc.Ravlani.Alearned counsel for the
applicant in both cases and Ravi R.Shetty, learned counsal

for the respondents.

S.A éhri_B~S. Shiro@ra,épplicantn(ogm718/§9) joined
Ordnancé Factory Service as Assistant Manager (Class~1} on
4.4.1974 and through'succeséivp promotions, reachedv the
Junior Administrétive Gradé (JAG) grade on 1.10. lé?l and

v thus became eliq1b1e for promotion to the nexg hiqher post

., of addltional ﬁeneral Manager (GAG) in the pre-revised pay



i\ scale of Rs.3%00-6700/~. He also had a creditable record

of performance and achievement. in the quanisation,f

rhough in terms of. the’ instructlons of the OOFT, contained

in OM No 22011/1/86mhst(() dated i?./.i989 and OM dated
13 19?1 ~the off101a1 respondents were expected to hold
reqular and periodical meetinqs of ORC avery year for each

catégory of posts and prepare the  select panei well in

advance, so that the posts donot remain vacancy for'long,'

the respondents did not hold the meetihgs of DRC for many
years, on account of which the applicant could not get the
promotion he was eligible and entitled to get. The

applicant was well within the zone of consideration for

promotion to the post of AGM from 1995-96, 1996-97

onwards.i'Asséiling the de1§y and inactidn'on‘the'part of
the respéndénts,'the applicant filedponm333/97 before this
Tribunal seeking iséuénca of directions to fﬁe respondents
for, ho}diqg ’regp%ar meetings Qf the OPC and preparing
select panels; By order dated 25.7.1%%97, the Tribunal
issued necessary directions to the respondents to hola
regular OPC meetings within a period of three months.
Following the:above. the respondents held the meetings of
the OPC on 14.8.1997 but did not consider the caée of the
applicant" as he had. in the meanwhile, rqtired on
sup;rannuation on.31.55;997. Thé applicant befieyes that
if the OFPC had considéred his case for the relevant years,
‘he would haQe been found fit. Being aggrieved by not
~ . st AT
" having been considered, the applicant filed “Contempt
Petition No.33/98 but the same was diéhissed on accuont of
the fimited scoﬁe of the contémpt petition and the
applicant was‘ advised ‘to séek other remedies. The

applicant, therefore,’ abproached the competent authority

.. 1998 saeking retrospect:ve promofwon and lndlcatlnq -

i&
i



- -
that on an earlier occasioh one Shri M.L.Dutta was granted

such retrospective promotion. The same had not been acted

upon, leading to the filing of this OA.
3. . The grounds ralsed in this OA are that:

i) _l no regular OFC meetings were held for selecting

| candidates to fill the’vacancies of 1995-96 and 199697

ii) the respondents had not considered his case on the
ground, of his having retired while, he was eligible for .
consideration at the relevant dates whén the vacancies in

fact arose and he was in service; and

iii) decisions in the cases of Union of India vs. N.R.
Banerjee & Others [1997 $CC  (L&S) 11%4], S.R.Raju vs.
Director General, AIR [(1998) 37 ATC 2687 and N.K. Anand

vs. Union of India [(19?1)‘16 ATC 340] support:-his case.

In the above circumstances, the applicant ﬁleads that thé
resp?néents be _dirécted to convene a review OFC and
conéidér his.Case for promotion against the vacancies of
1995-96  and 1996-97, and if found fit. promote him as AGM
.retrospectively with all benefits of arrears of  pay and
allowances and gnhance the pan#ion.

3.2 | shri R.P. Rustogi, applicant (OAf719/199?) joined
as Assistant Manager (Ehginéer) Class-1 on 14.8.1%63 and
réachéd JAG on 18»4"1?86_ and bacame -eligible for
considenation for promotion to the post of AGM. . On éccodnt
of?certain bad blood, which. arose between ﬁimself ané
gértain other officers, adyerseventries were entered in

$:. his ACRs _for _1987-88, 1988-89, 1989-90 but those of
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‘1989m90' were'.eprnged, On account of the abovo the UPC_

did not consider his case for promotion in lebruary. 1991
and, Few others were promoted }0A~1005/92 filod.by‘nin
before tho tribunal at Lalcutta Bench'.is still péndinq
dlsposal lt is p01nted out that in terms of DOPI s oM

dated 19, f l989 and OM dated lu 5 1991 the Orqani%ations

Vare expected to’ hold reqular OFCs and seloct -persons for

’vfillinq up of the vacancies as and’ when they ardse. As the

"respondents were quilty of inaction in_not’ holdinq tha OMC

-

meetings in time, the applicant s case was not considensd

" for promotion from 1993-94 onwards till - 1996-97, The

‘Droceedinqs w1th threo morths - from thé séio-‘date, The

- he had retired on superannuation- As he was entitled for

applicant. had, therefore, approached this TribunalMin

OA-332/97, which was  disposed vbf on  25.7.1997 with

directions ' to ' the recpondents to oompiete' the OPC

respondents. accordingiy held-DPC,meeting on 14.8.1997 but

rthe'applicant’s name.was'not considered as on 30.4. 1997

.

.retrospective promotion, whlch was not qranted on hls not
being ‘considered by~ the UPL on account of his
superannuation. ho filed Lontempt Potition No. 22/98 in-

OA“q 2/9! which was- dlSpO‘ed of on. account of the limited

scope of - the contempt petition, directing him to seek

remedies .on the original  side. The applicant s frosh

_representation " of 9. 1998 to the competent authority. for

‘his retrospeotive _promotion,,-keeping in mind similar

2

benefit"granted to Shri M.L. Outta, has not been disposed

of, leading to the'pnesent application,‘

Z.2A4" The grounds raised by the applicant 1n this OA are
that 1naction of the reqpondents in holdlnq reqular DPC

meetinqs lllegal refusal to con31der h1s case on account

" of h1< retlrement on auperannuatwon overlooking the fact

a
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that he was eligible for consideration when ~he was in

[rservice and support. ha dgrived from the decisidn of the

Hon’ble Apex Court and the Tribunal in the cases of N.R.

'Bangrjée. S.R. Raju and N.K;'Anand (supra).

4. During thé oral éubmissidns ’before us today, Shri
Ravlani forcefully argued that . the two applicants, in
spite of their sincere and honest $ervice of more than 25
to 30 years, had been denied the promotions merely on
account of the inaction of the: respondenté- © The
instructions ofvthe nodal Ministry, 1i.e., Uepartment of
Fersonnel & Training contained in OM dated 19.7.1989 and
OM dated 13.5.19%1 and the judgment of the Hon'ple Gupreme
Court in thé'éase of N.R. Banerjee (supra) had made it
incumbent on ‘the part of the respondents to hold the OPC
meetings annually, prepare the saléct" péh&l of persons

eligible and qualified for promotion, s0 that the

| . . . ) .
tesponsible senior post do not remain vacant for long. It

is in the interest of both tha Organisation and tha

Officers concarned ltpat the ORC heetings are heald
regularly.and follow up agtion taken on tha minﬁt&s'of the
recommendatibné of the OPC. It is only on account of the
failure on the part of the respondents in these two cases
the applicants have been denied tﬁe behe%its due to  them
at the evening of tﬁeir career. This has cost them the
higher refiremeht benefits and penéion, If the applicaﬁts
had been Coﬁsidered in time and if found fit, given the
bengfit4 of promotion r&trospeétivaly. they could have

’ 4
enjoyed their retirem@ntslife in a more comfortable and

better way.  The respondents had in fadt granted such a

retrospective promotion to one Shri M.L. ODutta and there

v, WAS NO reason - why the same action could not have bean

adopted in. the cases of tha applicants as well. TIn these .

o e M”’r@-'-v-sr-——' l
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circumstances, Shri Ravlani -pleads that the Tribunal

should intervene and render the applicants Jjustice. by

directing the respondents to hold a review DPC in hespect

of the'applicants fof'the periods in which they had become
eligiblé.for ¢onsiderafionf aﬁd if;foﬁndu fit, ‘give them
the full consequential benafits, inclgding the aFregrs of
pay and allowances and enhance pensiohqry dués.

$. - In the reply on behalf of the resﬁondénté; it is
pointed out that on aécount- of certain administrative

difficulties, they could not hold the OPC meetings for few

Y

,yearé but immediately following the orders dated 25.7.19%7

in 0A-332/97 and OA-333/97, the raspondents’had convened

. - \ ' '
. the meetings of DFC on 14.8.19%7 and considered the cases

of all persons, who were iﬁ the feedar cadre and were
eligible, &nd pfepﬁred ééiect panels fof 1995-96  and
l??6w9?1 The case of the applicants could not VSé
considered és’both of'theﬁ had retired on superannuatfon
on 31.5.1997 (applicant in 0Aw718/99).andton'30“4,1997
(applicant‘in 0A~71?/9§). “The applicants had come up  in
Cbm33/98 (inAOA;?18/99) and CP-22/98 (in 06“719/99)v Nhich
have been disﬁiséed by the Tribunal as they found that the

o4 ’ . »
bDepartment had acted in accordance with the directionS’of

» the Tribunal while disposing of the 0As and held the OFC

RE

meeting on. 14.8.19%7. The Tribunal had ih fact given
liberty to the applicants to come. up on the original ‘side

once again if they  were aggrieved but the present

‘applications are strictly not in pursqance of -the above

1ibefty. as what is being challenged is not ﬁﬁe*denial of
promotion or supersession but their _Qonwconsideratiqn.;
The respondents point ouf that as the app}icants were no
longer’ in serviée, they could not claim as of .fight that

they should have been considered for promotion to SAQ.
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The OPC meatings had been held fully in accbrdance with

,the instructions issued by the DORT from time to time.

»

lhose 1nstructions had 1ndicated that 1f on  account of
any adminlﬁtrat1ve prablams tha‘meetings of the_DPC cannot
be held regularly, when-$uchAMQétinqsvare held, it-should
be doﬁe téking'vaéanCies; consid@ration Zone and select
list on yéar to- year basis and separatelv,, These
instructions have been carried out by the respondents and,

therefore. the appllcants cannot asall their actlon. The
respondents. also point out that’ in the case of Shri
M.L.Dutta..relied upon by' both the applicants, he was
granted retrospective promotion only on agcount of a
spec1f1c directlon issued by the Tribunal. The same did

not const1tute any precedent-A In the circumstances, the

_.respondents have not committed-any‘irr&gularity and thers

cannot,  therefore, bha any ground - for Tribunal's
intervention in the nmatter, the OAs . should merit
dismissalJ blead the respondents, duly r&iterafed by Shri

Ravi R. ‘Shetty.

6. In response to a specific auerry fromv the Court,
Shri Ravi R. Shetty pointed out that not even a sinqlal
person, | who waé: Junlor to aither of the. applicanfs. was
qiven promotion on the basis of the ORC hald on la. 8 1297
with referenhe to any of the vacanc1es of 199394 onwards
t111 1996~ 91, when the applicants were still in service,
Vherefore, no pregudlce has been caused to them and they

cannot challenge the order.

7. We have carefully con$1dered the rival contentlons of

~ the partles and perused the decisions referred to above by

_the learned counsel for the appllrantﬁ Shri Ravlani. Tha

applicants in these Oﬁs,arewsjmi}anly;QIaced having been



appointed as Assistant Manager in Ordnance Factory Service

and having reached JAG level after successive promofions;

They had become eligible for promotion to the grade of -

Additional General Manager (SAG) on completion of the

requisite period but on account of the respondents not
holding the OPC meetings on time for few vyears, their
cases could not be taken up for consideration. (Applicant

in tOA{?l?/Q? had “once been considered but on account of

certain adverse remarks entered in his ACRs, he was not

promoted *in = 1%9%91). Therefore, the ‘applicgﬁts‘ were
eligible for promotion with reference to the vacancies
arising from 1993-94 on wards (in the case of‘épblicant
shri R.0. .Rustogi) ahd 1994-9% onwards (in the case of

applicant shri "B.5.8hiroor). They came up in 0As before

the Tribunal aﬁd obtained the orders for .holding of the

OPC, which was held in fact on 14.8.1%%7, by_whichvtime

both of them had retired on superannuation. The'

respondents did not consider the cases of the applicants

on account  of their having retired from service, on

superannuation. . CPs filed by bhoth of . them did not -

succeed, as.the Tribunal did not agree to extend the scope
of the contempt petitions and advised them to come -up  on
oFiginal side, once again if they félt agrrieved, which

had- led to these OAs. The abplicantsﬂ piea is that they

had not been consjdered as they had retired on

supérannUétion.fwhich zwas incorrect, as, according to
them, hadﬂ the Dbclcon§1§erad fhé vécancies‘yearmwise on
the‘basis of~the consideration list drawn up year-wise and
preﬁared the select':éanel yéarmwisé _wiih' réference to
tpé#e years :when~'fhey were still'in Service. they would

have found the place in the select list and would ﬁqve got

promotions and consequential benefits. While conceding

17 that the _inaction on the part of the respondents in not

CDoe -u‘
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holding the bPC meetinqs in time has caused some loss = and
pfejudice td‘ the apptlcant the Tribunal cannot hold 1ts
decision for the applicant as it has not been brought on
vrecord that ‘any pearson juqior to either of thegg
gpplicahts, who has bean considered’by the OPC held on
14.8-1997 hasﬂseen promoted to the vacancies relat1ng to
the periods when the applicants were still in service.
fhat ‘being ' the case, the Tribunal cénnot hold that the
respondents had acted in a manner prejudicial to them, We
,recall that in the case of R Venkatraman vs. Un1on of
India ,& Others, dec1ded by the Frincipal Bench of this
Tribunal-on,#ame issue and iﬁ the same Oréanisation, the
Tribunal  granted the benefitb‘to .tﬁe -applicant for
retrospective promotibn'as it ‘was found that _the ORC,
which met on a léter date, following his superannuation,
considered the cases of his juniors for va¢a5cies which
had arisen when he was still in service and promoted those
juniors to the vacancies whlle in fact the applicant was
' Stlll-ln serv1ce, Such a benefit woulq hava been extanded
to, these applicants had it been shown'fhat any of iuniors,'
who were cons1dered by the DRC whiPh met on 14.8.19%7 and
found fit had ‘been promoted. to " any of the vacancies
relatlng to the periods 1993-94, 1994-95% and 1995-96 whan
the applicants were still in:service. A;:such is not the
position, ‘the applicants’ cases for retrospective
promotion cannot be entartained. The re$p0ndentsﬁalso
cannot be faulted for not .extending to the applicants the
benefit of:such-ratrdspactive bromotion,~ .
7. We have also perused the three decisions relied upon‘
by‘the learned counwe] for tha appllcanfs, In the case of

N.K.Anand (supra) on the special facts, the Tribunal held

that the applicants were entitled for regular promotions
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>from dates—when the vacanc1es arose in 19/8 as the delay

in holdlnq the OPC was not for reasons beyond control. vIn
thls-' case thé’ Pespondents have pointed out that
admlnistratlve equensies camﬂ in_the- way of holdlng the
OPL in time." ] %he case is, therefore, ‘clearly

T v . T
dlstlnqulshable. The -point for datermination of the

Hon’ble upreme Lourt in the case of N.R. BanerJee (supra)

.related to the Zone of consideration as well as the perlod

upto which ACHs to be considered, in case of delay Lin,

holdlnq the DPQ. The .same‘ also is differ&nt'frbm the
'subjecp.matter of this OA. The lr1buna1 s dec1<1on in the
case -of S.R. Raju (supra) reiat&d to denlal or the grant

of benefits ar151ng from retrospactive promotion on thea

"basis that the applicant had 'rgtired by  time. This

decision also would not assist the applicants.

8. In the above view of the matter, we. are cbnvinéadjthat

"the applicants in both the 0As have not made out any case

for the Tribunal’s intervention. The OAs, théfefofe, fail:

and are accordingly dismissed. Thereé shall bé no order as

“to costs. "However before - pértinq with these OAs, we’

would like to observa that fhe reepondents by not acfinq_

in t1me for holdinq the ORC meetinqs on regular baﬂls, as

directed by the 1nstruc11ons of the DOPT and the xdecision,

of the Hon ble Apex. Lourt. had not discharged their
| ‘ .

respons1b111t1es As modal emplovers, as they ware expected

to do. . They may kB note our- obsérvatipnsv or future

quidance“ , .

3. Let a-éopy of this ordeér be placed iN ~T13/99. -
;;'“"”*";"7'm"_ " Member (J).

/sunil/



