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! ' .« Respondents
(By Advocate: Shri Ravi R.Shetty in both 0OAs)

ORDER (ORAL)
Shri Govindan S. Tampi:

This combined order disposes of two 0OfAs seeking

-

similar reliefs and argued together by the same counsel..
2. ' Heard $/6hri R.C.Ravliani, learnsd counsel for the
applicant in both cases and Ravi R.Shetty, learned counsel

for the respondents.

€N

- CGhri BLUS. $hir0§r, applicant (Gﬁw?lé/?Q) joined
Ordnanc; Factory Service as Assistant Manager (Class-1} on
4.4.1974 and through successive promotions, reached the
Junior Administrative Grade (JAG) grade on ;floﬂl?gl and
thus became eligible for proh@tion to the nexg higher post

of Additional General Manager (5A4G) in the pre-revised pay
. Y _
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scale of Rs. %%00-6700/-. He also had a creditable record
of ﬁérformance ‘and achievement  in the Organisation. -
Though in terms of the instructions of the DOPT, contained
iﬁ O Np"2201l/?/ﬂémﬁst(0) agated 19.7.198% and OM dated
15.5.1991, the official respondents were expacted Lo hold
raguiar'and ﬁefiﬁdiaal m&etiﬁgﬁ of OPC every vear for each
categcr&»of posts and prepare the selact panel well in
advanc&; so that the posts dﬁﬁﬁt remain vagancy far iongu
the résbcnd&nts did not hold the maetihgs of DRC for many
y@#rﬁv bn account of which the apglicant could not get the
pramotiﬁn he was eligible and entitled to get. The
applicant ‘was well within the zmﬁﬁ of consideration for

romotion to the post of &GM from l?@ﬁw?é, 199697

T

onwards. ﬁssﬁiling the deléy and inaction on the part of
the respondénts, the applicant filedH0&m333!97 before this
Tribunal seeking issuénce of directions to the respondants
for halding ragular meetings of the OFC and preparing
select panels. Ry order dated 285.7.19%7, the Tribunal
issued necessary directions to the fespond@nts to hold
regular OPC mestings within a period of three months.
Following the_abova. the respondents heid the meetings of
the ODPC on 14.8.1%97 but did not consider the caé& of the
applicant as he had, in the m&anwhile; retired on
superannuation on 51N5:i?9?" The applicant bélieyes that
it the OPC had considered his case for the relsvant vears,
he would have been found Fit. Being aggrieved by noﬁ
having been considered, the applicant filed Contempt
Fetition No.33%/98 Qut the sama was dismissed on accuont of
the lihited sc@ﬁe of the hontémpt petition and the
applicant was advised to seek other remedi@s"', The
applicant, therefore, approached the competent authority

on 9.3.19%8 seeking retrospective promotion and indicating -
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that on an earlier occasion one Shri M.L.0Outta was granted

such retrospective promotion. The same had not been acted

upon, leading to the filing of this 0A.

3.8 ' The grounds raised in this 0a are that:
i) Cno regular DPC meetings were held for selecting

candidates to fill the vacancies of 1995%-96 and 1996-97;

i1 © the resspondents had not considered his case on the
ground. of his having retired while, he was eligible for
consideration at the relevant dates when the vacancies in

fact arose dnd he was in service; and

iii) | decisions in the cases of Union of India vs. N.R.
‘Banerjee & Others [ 1997 &CC (L&ﬁ). 11947, S.R.Raju vs.
‘Directqr General, AIR [(1998) %7 ATC 2687 aﬁd N.K. Anand
vs. »ﬂnioﬁ'of fndia CC1991) 16 ATC 3407 support his case.

In the above cifcum@tances,vtha applicant élﬁads that fhé
respondents be directed to convens a review 0OPC and
considér his. case for promﬂtion again$t the vacancies of
1995#9% and 1996-97, and if found fit, promots him as AGM
r&trd$péctiva1y with all b@ﬁafits of arrears of .pay and

allowances and enhance the pension.

3.2 Shird K., Rustogi, applicant (Oﬁw?l?/l??@) joined
as fssistant Manager (Engineer) Class-1 on 14.8.1%635 and
raached Jas - on 18.4.1986 and bacame eligible for

Pey
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nsideration for promotion to the post of AGM. On account
0

of 'certain bad bleood, which. arose between himself and
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n other officers, adverse entries were entered in
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is ACRs for  1987-88, 1988-8%,  1989-%0 but those of
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198?m§0. were expunged. On account of the abcv&, the ORC

did ndt consider his case for promotion in February, l?@l
and few others - Were premoted" >Qﬁ~1005f?2;f11ed by him
bafore the Tribunal at Célcutta Bench is still pending-
disposal. ‘It is pointed out that‘in terms of DQPT’s O
dated 19"?"1989 and 0OM dated 13.5.1991, tha Organiﬁatimn$.
are éxmected'to hold regular OPCs and select persons for
filling up of the vacancies as andehen they arose., As the
respondents were quilty of inaction in th'Holding tha [ORC
me@tingﬁ in time, the applicant’s ca§e'was‘not considerad
for promotion from 1993-94 onwards till 199%-97. The
apﬁlicént had, therafore, approached this Tribunal in
0&m332{9?, which was diépasad of on  25.7.1997 with
directions to the raspondents to complete the DPC‘
procesdings with thres months from the said date. Thal
respondents accordingly‘hald DPC.meeting on 1l4.8.1997 gut
the applicant’s name was not considered, as on 30.4.1997,
he had retired én superannuation. As he was antitl@d_for
Ar&trdspective prometion, which waé not granted on his not
being - considered by the - 0ORC, on account ‘Qf his
suparaﬁnuatioh, ha,filedv-Contempt Petition No.22/98 in
Of-332/97, which was diépgsad of on a¢count of the limited
SOODE @f “the contempt petition, directing him to seek
f&m@dies on . the original side. The applicant’s fresh
representation of 9.3~19§8 to the competent authority for
his retrospective promotion, kKeeping in mind similar
Jbﬁnefitx-grant&d to Shri M.L. Dutta,. has not bean disposed

of, leading to the present application.

B.2h The grounds raised by the applicant in this 04 are
that inaction of the respondents in holding regular ORC
meetings illegal refusal to consider his cass on  acoount

of - his retirement on superannuation, overlooking the fact
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that he was eligible for consideration when he was in

rservice and support he derived from the decision of the

Hon’ble Apex Court and the Tribunal in the cases of N.R.

Banerjee, S.R. Raju and N_.K. Anand (supra).

4. During the oral suhmissions bafore us today, Shri
Ravlani forcefully argued that . the two applicants, in
spite df their sincere and honest servica of more than 25
to 50 vears, had been denied the promotions mereiy. on
account of tha inaction of the raspondent&. The
instructions-af the nodal Ministry, i.e., Oepartment of
Paersonnel & Training contained in OM détad 12.7.198% and
OM dated 13~5.i991 and the judgment of the Hon’ble Gupreme
Court ig the éase'of N.R. Banerjee (supra) had made it

incumbent on "the pért of the respondants to hold the DPC

mestings annually, prepare the select pansl of persons

‘aligible and qualified for promotion, so that the

responsible senior post do not remain vécant for long. It
is in the intere$t of  both th@ Organisation and the
Officers concarned tﬁat the OFC meetings are held
regularly and follow up action taken on the minutes of tﬁe
recommendations of the ORC. It is only on account of the
failure on the part of the respondents in these twoe cases
the applicants have been denied the beﬁ@fits due  te  them
at the a#ening of tﬁ&ir caresr. This has cost them the
higher retirement benefits and pension. If the applicants
had besn coﬁsidered in time and if found fit, given the
benefit.‘of promotion retrogpeétivelys they could have
enjoved their r&tirem&nt life in a wmore oomfortable and
better way. The respondents had in fact grante@ such a‘

retrospective promotion to one $hri M.L. Dutta and there

2..WAS  No  reason why the same action could not have been

adopted in the cases of the applicants as well. In these
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circumstances, Shri  Ravlani plsads that the Tribunal
should intervena and: rend@r the applicants Justice by
directing the respbndents to hold a review OFC in respect
of the applicants for the periods in which they had bacome
eligible.for consideration, and if foundl fit, give them

the full consdquantial benefits, including the arrears of

pay and allowances and enhance pensionary dues.

5. n the raply  on b&ﬁalf 6f the fe$pondants; it is
pointed oﬁﬁ that on account of certain administrative
difficulti@s, they could not hold the DRPC meetings for few
YRArS but‘immediately foliowing the orders datad A N R L
in Oﬁmﬁﬁé/Q? and O&-3535 /97, the respondentas had convened
the meetin§$ of OPC on 14.8.1997 and cansiaer@d the cases
of all persons, who were in thevfeedef cadre and waire
eligible, and prepared se{ect panals for 1995%-94  and
199637 The case of the applicants could not be
considered as both of them had retired on sup&rannuation
on  31.5%.19%7 (applicant 'in 0A~?18/99)'and on.30»4:1?9?
(app“icant in Oa-719/%2?). The applicants had come up in
Q@w&ﬁ/?S fin_ﬂ&~?i8ﬁ9?) and CR-22/98% {(in 0&w?19/??)u whinch
have been‘dismi$sed by the Tribunal as‘thay found that the
Dgpartment had acted in accordance with the directions of
the Tribuﬁal while disposing of the 0OAs and held the OPC
maeeting on. 14.8.1997. fhé Tribunal had in fact given
liberty to the applicants to come up on the original side
once again Iif they were aggrisved but thé prasent
appl'catigns are ﬁtriétly not in pﬁrsuanca of the above
liberty, .as what is being challenged is nmt_thﬁ daenial of
promotianlor supersassion but their non-consideration.
The r@spgnd&nts point ouﬁ that as thea applicants WRre no

longer in service, they could not claim as of  right that

they should have been considered for promotipon to SAG.
N I3
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The DPC meetings had been heid fplly in accafdance with
the inatfﬁctions issued by the DOPT from time to tims,
Those instructimns had in&icatedztﬁat, if on  account of
any administrative problems the me@tings'nf'th& HRE cannot
ba held fegularly, when such meetings are held, it should
ha done taking vacancies, Gﬂnsidaration. zone and select

list on  year to- y&ar' basis and $eparafe1y,_ Thesa
instructions have been carried out by thé re$pondents and,
ther&foré;‘th& applicants cannot asail their action. Tha -
respondents also point out that in the case of Shri

M"L,Dutta,ifelied_uppn by both the applicants, he was

specific direction issued by the Tribunal. The same did
not constitute any precedent. in the ﬁircumstancas, Lhe

respondents have not committed any irregularity and there

cannot, therefore, e any ground for Tribunal’s
intervention in the matter. The OAs should merit
cdiami

ssal, ' plead the respondents, duly reiterated by Shri
Ravi R. Shatty.

% ., In response to a specific querry from the Court,

Shiri Ravi R. 'Shetty pointed out that not even a single
PErson., whﬁi Was junibr ﬁo either of the applicants, was
ﬁivan promofion on the basis of the OPC hald on :14"8,1997
with reference to any of the vacancigs of 199%-94 onwards
till 1996m9f, when fhe applicants ware still iﬁ sarvices,
Therefore, no prejudice has been caused to them and they
cannoct challenge the order. |

7. We have carefully considered the rival contentions of

the parties and perused the decisions referred to abhove by

the learned counsel for the applicants Shri Ravliani. The

in

1

applicants in these OAs are _similarly placed having been



appointed as Assistant Manager in Ordnance Factory $Service
and having reached JaG level after successive promotions.

They had| become eligible for promotion to the grade of

Additional Genaral Manager ($8G) on completion of the

requisite period but on account of the respondants not
holding the ORC meatings on  time for .fﬂw VEAPS, theif
cases could not be taken up for consideration. (&pplicént
in 08-71%9/%% had once bhaen considered but on account of

certain adverse remarks entered in his ACRs, he was not

promoted in 1991y, Therefore, the apﬁlicaﬁts’ were

eligible for promotion with :reference to the vacancies

1]

rising from 1993%-94 on wards (in the case of applicant
Shri R.0. | Rustogi) and 1994-9% onwards (in the case of

applicant shri B.S.Shiroor). They came up in 0As before

the Tribunal and obtained the orders for holding of the

DEG,  which was held in fact on 14.8.1%97, by which time
both of them had retired on superannuation. The

respondants  did not consider the cases of the applicants
‘ g , | .
on account of their - having retired from saervice on

superannuation. Chs filed by both of ~them did not

succeed, as the Tribunal did not agree to extend the scope

A

of the ménfampt petitions and advised them to come  up  on
original éida, once again if they felt agrrieved, which
had led toithese OAs. The applicants” plea is that they
had = not been considersd as they bhad retired on
superannuét&on,'whiéh, was incorrect, as, according to
them, had | tha OPCchnsiderad the vacancies vear-wise on
thevbasis of the consideration list drawn up yearmwise and

prepared thé select 'panel yaarmwise with reference to

those vyears when they were still in service, they would

have found the place in the select list and would have got
promotions and consequential benefits. = While concading

&

“'that "the inaction - on the part of the respondents in not
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holding the DPC meetings in time has caused some loss  and
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& to the applicant, the Tribunal cannot hold its
dacision for the applicant as it has not been brought  on
record fhat ‘any  person: junior to sither of thgga
applicaht%v Who has been considered by the DRC  held on
14n$.19??7“has—been promoted to the vacancies relating to
the péri@ds when tha applicants were still in serviée“
That b&iﬁg the case, the Tribunal cannot hold that the
respondents had acted in a manner prejudici@l to them. Wa
recall that in the case of R.Vénkatraman vs.  Union of
India & Others, decided by the Principal Bench of this
Tribunal on same issue and in the same Organisation, the
Tribunal  granted the benefit to _the applicant for
r&trospecti#@ prmmotibn as it was found that the HPC,
which met on a later date, Following hi& superannuation,
considered the cases of his junior§. for vacanciasl whiach
had arisenlﬁhen he was still in service gnd‘promoted those
juniors té the vacancies while in fact the applicant was
stiil in($éfvica, Such é benefit would have been extended
to theze aﬁpiicants had it been shown that any of juniors,
who were cunsiderad by the OFC which met on 14.8.1997 and
Found fit,‘ had been promoted to any of the vananciasf
ralating to‘the péribds 1?93m§4, 19294-95 and 1995-9¢  whan

the applicants were still in service. As such is not the

position, the applicants” Cases for retrospactive
promotion cannot be entertained. The raspondents also

cannot be faulted for not extending to the applicants the

henefit of such retrospective promotion.

/. We have also perused the three decisions relied upon
by the learned counsel for the applicants. In the case of
N.K.Anand (supra), on the special facts, the Tribunal held

that the applicants were entitled for régular piromotions
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from dates when the vacancies arose in 1978 as the delay
in holding the DPC was not for reasons hevond control. In

this case, the respondants have pointed out that

administirative exigensies came in the way of holding the

ORC in time. - The case is, therafora, clearly
distinguishable. The point  for determination of the
Hon’bla Supreme Court in the case of N_R_Banerjee {(supra)

related to the zone of consideration as well as th@ perind

.upto which ACRs to be considered, In case of delay in

holding the  DRC, The same . also

faat)
i

different from the
subject matter of this 0&. The Tribunal’s decision in the
casa of S.R. Raju (supra) related to denial or the grant

of benefits arising from retrospective promotion on tha

"basis that the applicant had retired by time. This

dacision also would not assist the applicants.

)

£.  In the above view of the mattaf, we are convinced that
the appiiﬂants in both the 0As have not made out any case
for the‘TEibunal’s intervention. The Oas, therefore, fail
and are accordingly dl”m ssad, Therdé shall be no order as
to costs. Howavef, before - patting with thess OAs, we
would like to obssrve that the r@spondentﬁ;-by not acting
in time for héldihg tha ORC méetings on regular basis, as

directed by the instructions of the OOFT and the decision

of the Hon"ble Apex Court, . had not’ discharged thesir

Ly

responsibilities as modal amplovers, as they ware axpecte
to do. Thay may , note our observatio or - future

guidanca"

7. Let a copy of this order be placed in O ~719/9?“
(K.V.3achidanandan)

Member (J)
/sunil/




