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CENTRAL ADMINISTRATIVE TRIBUNAL

MUMBAI BENCH, MUMBAI.

ORIGINAL APPLICATION ND.&0B/992

/D DATE _OE_DECISION:
YU

€y this the-élfr;h Day of July 2000

Shri 5.N. kamble .... Applicant.

{By Shri §.P. Saxena, Advocate)

Versus

Shri Union of India & Ors. ., .... Respondents

(By Shri. R.K.Shetty, Advocate) .

Shri B.N.Bahadur, Member (A)

(1) To be referred to the Reporter or not%jy;;j

(2) Whether it needs to be circulated to
other Benches of the Tribunal? o

b f g

(3) Library.

(B.N. Bahadpr)
Member (A) '

At

e |



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

Original Application No. 682/1999
Pronouried  this the 25 the Day of July 2000 .

‘Coram: Hon ' ble Shr1 B N. Bahadur, Hember (A)

Shri S.N.Kamble,

Tinsmith Gr.l

L.5.D. Section, .

312, Army Base Workshap

Kirkee, Pune-411003. «eees Applicant

(Applicant represented by Shri S.P.5axena, Advocate)

VSI

Union of India through
. o Tt
i. The Secretary
Ministry of De fence. .
DHOQ P.O.

2. The Cdmmandant.
Army Base Workshop,
Pune - 411 @G35,

3. The Commanding Officer
Military Hospital
Wellington, Dist.
Nilgris (TN),.

{Respondents represented by Shri R.K.Shetty, Advocate)

ORDER
(Per B.N.Bahadur, Member (AY1:

This is an Application made by Shri S.N.Kamble, Tinsmith
Grade 1 in Resﬁonéént's ND.2's workshnp. The Applicant states
that after be1ng initially app01nted in Pune a5 Tinsmith he was
later promoted in the pDﬁt of TJnsmlt Grade 1 in 1986. He was i
thereafter transferred tu the establlshment of Respondent No.3, ]
in Wellington, where he Joxned on 21.1.1997,. |

2. The Applxcant further states in bhis Applitation that he

oy ——

was working in Wellington also as Tinsmith Brade 1 and receiving
salary accordingly. On his request for transfer on personal
grounds, (A.3) the 'Respondents accepted his request and the
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Applicant was trans*efred to office of Respondent No.2 at Pune,
vide Movement Order dated 6.8.1998 {(A.4). The Applicant
continued to received his salary at the same scale of grade 1 in
Pune and even secured an increment in December 1998.

3. The grievance of the Applicant now is that in March 1999
vide Order dated 26.3.1999, (Exh. A.1), he was intimated that in
view of instructions of Army Heaquarters, he could be posted only
as Tinsmith (skilled ) in Pune and in case the post is not
acceptable to him he could be posted béck to his parent unit. An
undertaking was accordingly asked for. The Applicant is be{nre'
us with this grievance seeking the"re]ief as follows.

"a) To declare that the action of the Respondents

under challenge 1is illegal and to quash and set

aside the impugned orders dt. 26.83.1999 and
14.7.1999.
“b) To declare that the Applicant cannot be

subjected to reversion to a lower post as
contemplated by the Respondents. Since he has
been transferred from Wellington to Pune in the

post held by bhim under Respondent No.3.

c) To direct the Respondents to continue
the Applicant at the office of Respondent No.2
since his trsnfer had the approval of AHOG, New

Delhi.

d) To pass any other orders, which may be just

and appropriate in the facts and circusn.”

+



4. The Rspondents have filed a written statement, in reply,
stating that any transfer given on compassionate grounds could be
given only in the entry level of direct recruitment, which in the
present case means the level of tinsmith (skilled) . Respondents
takes support of Annexures R.I and R.II filed with their written
statement. [t is therefore, reiterated that the only choice
befure‘the Applicant is either to be sent back to his original
posting in WNilgiris in the HSG [ or to give undertaking to be
absorbed as Tinsmith (Skilled) in his present post of posting
SPune).

S. Respondents further aver that the applicant has already
submitted his willingness dated 17.11.1997, for acceptance of
regular temporary appointment which means appointment in the
entry level Direct Recruitment Gradg. Willingness Certificate at
R.S is spought to be depended upoq)and it is stated that in the
circumstances of a transfer sought to a particular place of
convenience) absroption two grades below is not an injustice)
specially when the option of going back to Nilgiris at higher
post is available. Respondents mention that as per policy laid
down by Army Headquarters in letter dated 8.6.1986, transfers on
compassionate grounds are not entertained in higher grades so
that promotional prospects of others are not affected.

&, 1 have heard Learned Counsels on both sides and perused
the papers in the case. The hearing was adiourned once to enabie
Respondents to produce copies of certain Circulars etc. which
were not immediately available. These have been produced in the
subsequent hearing and considereq)wherever relevant.

7. Learned Counsel for the Applicant, ShriS.P.Saxena, argued
the case in detail. He took me over the facts of the case and
relevant documents and said that it was understood and acceptable
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that the Applicant can be reduced in seniority within the same
scale in which he was working viz. Grade I but it was against
Rules and totally unacceptable that a transfer pn compassionate
grounds should entail a two-rank demotion. .This was not known to
the Applicant when he accepted the transfer and he could have
refused the transfer to Pune otherwise. Shri Saxena contended
that his agreeing to abide by “the existing Rules Governing Leave
Seniority and so on" did not mean that this could be interpreted
as blank and unconditional acceptance of any condition. Thé

willingness Certificate regarding Applicants being willing to

"except regular temprary appointment transferred on compassionatﬁ

T

ground" also did not mean that he could be put in the Gradeg Eigrfﬂ

below. {These Certificates are at R.5.) Learned Counsel
contended that this action was against rules/instructions in
CPROs etc.

8. Shri Saxena further countered the argument that others”
promotions will be affecteq)and pointedly stated that none of his
Seniors were being affected in Pune. Shri Saxena stated that the
Respondents were perhaps mixing up between Compassionate
Appointments and Compassionate Transfer and that if such a major
sacrifice of a two—~rung demotion was entailed, then clear
knowledge and clear undertaking is necessary, and this could not
be done through ambiguous undertakings. Shri Saxena contended
that in none of the instructions or CPROs, was this clearly
mentioned, and drew attention to para 3 and 4 of letter dated
8.1.1986 at R2Z the instructions where it was stated that matters
could be referred to the Army Headquarters. He pointed out that

his transfer orders have been issued with the approval of Afmy
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Headquarters and in case it has to be inferred, that all
compassionate transfers will be at base level only, then has to
be inferred, that this case has been approved by Army
Headquarters in relaxation of these instructions dated 8.1.1986,
a8 copy of which is at Annexure R.2. It was further argued that
in case of any doubt, it was the normal instructions regarding
such transfers, as issued by Department of Personnel, that would
apply and these are clearly, justify the case of Applicant.

9. Arguing the case on behalf of Respondents the Learned Counsel
Shri R.K.Shetty, took us - over  the facts iﬁ detail. He stated

that the Applicant had clearly undertaken through willingness

given (page 44) that he would be fitted in accordance with the

rules relating to Trénsfer on Compassionate Grounds and that he
was willing to accept regular temporary appointment. Shri Shetty
stated that Applicant was erroneocusly fitted for some time, in
Gradehl in Pune, and Show Cause Notice has been given to correct
this mistake. His basic pay was being protected. Shri Shetty
referred us to the various copies of instructions/rules CPROs as
annexed by Respondents as also those handed over during
arguments. It was contended that the trans%er on  compassionate
grounds was made only. in  the categories in which direct
recruitment is carried out as per policy governing such transfers
as detailed in the instructions dated 17th September, 1988 (copy
at page 32 to 34). Para 12 of these instructions, was vital and
crucial, Shri Shetty argued. .He also drew attention to
instructions at page 37 and to para 3 and 4 of document at R.2
already referred to above by Shri Saxena in Applicant’'s defence.

108, I have carefully considered all the papers in the case,

as also the arguments made by Learned Counsels for either side.

P
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11. Now in the first place, let us {OQ}Qatkhe point relating to
the undertakings by the Applicant when he accepted the transfer
to Pune on his reguest. Two Certificates were given, copies of
which are annexed at R.5 (page 44). Basically, he has agreed to
travel at his own eupense and stated that he agrees " to abide by
the existing Rules Governing Leave, Seniority and so on”. There
iz a second Certificate, where the Applicant bhas indicated
willingness "to accept regular temporary appointment when
transferred on coﬁpassionate grounds” It is «clear that all
willingness will be considered only with reference to the Rules,
the second part regarding regular teépnrary appointment being
nondetailed will also need to be read with reference to Rules.
No blanket wil inggfss can be construed in the sense that
Applicant £on be bound by whatever decision the Respondents take
merely because of the Willingness Certificate. This i=s being
mentioned since the point regarding willingness given was
stressed more than once during arguments by Learned Counsel for
Respondents.
12, Careful consideration has been given to the Annexures filed
on either side. These are important as they constitute the Rules
and instructions on which both sides are depending. 1t has 'been
accepted by the Applicant during arguments by his learned Counsel
that he will admittedly, be given bottom seniority in seniority
in the Tinsmith Gde.l. The point of controversy that remains
still to be decided is whether he will go down to the category of
Tinsmith (skilled) i.e. 2 rungs below the present Grade in which
he works.
13, 1 4irst turn to the instructions contained in Appendix to
Army Headquarters letter dated 17.09.1982 annexed at page 32 of

s /=
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the Paper Book. 1t is stated in para 12 that transfers under
these provisions "are admissible only in the same grade in which
Direct Recruitment is carried out.” The heading is "Transfers on
Mutual Basis”. 1t is, therefore, not clear whether these
instructions are restricted only on transfers on mutual basis.
We, therefore, move on to see the contents of annexure R.1I1 which
is copy of Army Headquarter letter dated 8.1.1984. Paras 3 and 4

of the communication read as under:

3. Applications for compassionate postings in
respect of serving Highly Skilled Grade-1 and
Grade-11 cannot be entertained as they would
block the promotional avenues to the serving
skilled personnel of the unit for fitment to

Highly skilled Grade 11/1.

4; In case of posting orders issued by
EME/AG's Branch for the cases already registered
with them, those personnel who are still in
skilled level alone be posted out. In case any
of those having attained Highly Skilled Grade
1/Highly Skilled Grade 11 in the meantime, their
cases will be referred to this HB and posting

carried out only on confirmation.®

Here also the indication seems to be, that +transfers on

compassionate grounds cannot be made only in respect of lowest

b
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Grade. However, there is a provision in para 4 that in case such
Ccases .are to be considered, these can be referred to the Aray
Headquarters. There is, therefore, some good ground for the
tearned Counsel for Respondents to argue that even assuming that
such transfers can be made only in the lowest grade, the
implication of para 4 referred to above, would be that Army
Headquarters would have the authority of wai?ing this restriction
and that Applicant’s transfer orders having the approval of Grmy
Headquarters it has to be concluded that the condition that all
postings will be in lowsst grade have been exempted.

i4. On a careful reading of all instructions etc. which were
referred to by learned counsels by both sides, i1t is strange that
there is no direct categorical assertion that any one in Grade |
or Grade I[II who is transferred on compassionate grounds will
revert in senliority to the lowest grade. All references to the
effect that transfers will be only from the lowest grade/grade in
which Direct Recruitment is wmade are taken to imply that

p——"
reversion by one stage or two stages, as the case wmay be will

Shiern i mAllcalim .
is something which is difficult to accepEi It must be realised .
o oY Z«—é
that any person who should be made to step down bfitwo grades 1in

result avtomatically, iIn case of compassionate transfers. Thisg
M 7

the hiererachial set up must be made to be clearly émare ot such
an eventuality thtrough wvery clearly laid down, and not through
indirect assertions in letters, and instructions or even in 5ROs.
13. [t was rightly argued out that in the absence of a wvery
clear and unambiguous rule in this regard, the n#ormal
administrative principles followed in civil employment would
prevail i.e. that the person who seeks transfer on compassionate
grounds, would need to be fixed at bottom senority, in the same

tcc?,—
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ecale. 6An argument was advanced again on the basis of the
ipstructions that the promotion chances of Jjuniors will be
effected, in the new station, 14 persons like applicants are
allowed to retain their Grades. This cannct be an argument
unless the applicant is decidedly junior in terms of length of
cervice in relevant grade, in the new station to persons working
in lower grades there. When a query was raised on this point by
the Tribupal during argument, learned counsel for the Applicant
cstated that none of the'persons in the two grades below Tinsmith
Grade 1 in the Pune Workshop were senior to the Applicant. This
was not refuted by the Respondents.

16. Another argumeﬁts taken by Respondents was that the
salary of the Applicant has been protected. it must be
remembered that‘having to be made to work in a position two ranks
below is far too serious a matter to be compensated by the mere
fact of protection.o§ salary, and that foo because of a transfer
on compassionate grounds.

17. In view of the detai]ed.discussinns made above, it has to be
concluded that there is no basis for the ‘Respondents in their
having taken the action as they have done through their inter
office note dated 26.3.1999, (annexure A.1) and second note dated
14.7.1999 {Anngmure A.El} ;t has to be held that whereas the
Applicant Ndu}d’certain]y>have fa be put bottom seniority in the
Grade of Tinsbith Grade 1 it would not be pfoper to place him in
the initial grade éf Tinsmith (ékilledd' on the ground of his
being granted avtransfer'on’Cohpassionate Gréunds;

i8. . Cansequent}y this 0O.A. is allowed aﬁd Respondents are

hereby ordered to continue the ‘Applicant in the Establishment of

»» si{']‘a_
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the Respondent No.?, and give him bottom Seniority in the grade
of Tinsmith Grade 1. Action as proposed to be taken vide inter
Office Notes dated 26.3.1999 and 14.7.1999 should not be taken,
and these inter Office Notes are hereby guashed aﬁd set aside.

19. There will ber no orders as to costs.

.Bahadur) | 0125 07/0?07327

° Member (A)

sj¥k .



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBATI BENCH, MUMBAI

Review Petition No.67/2000
IN
Original Application No. 600/1999

Dated: 1.2.2001

Coram: Hon'ble Shri B.N. Bahadur, Member (A)

Shri S.N.Kamble,

Tinsmith Gr.1I

L.S.D. Section,

512, Army Base Workshop

Kirkee, Pune-411003. ..., Applicant
(Applicant by Advocate Shri S.P.Saxena)

VSs.
Union of India through
1. The Secretary

Ministry of Defence

DHQ P.O.
2. The Commandant

Army Base Workshop,

Pune - 411 003.
3. The Commanding Officer

Military Hospital

Wellington, Dist.

Nilgris (TN).
(Respondents by Advocate Shri R.K.Shetty)

ORDER
[Per Shri B.N.Bahadur, Member (A)]

I am considering today Review Petition No.67/2000 ’in
Original Application No.600/99, as also Misc. Petition
No.1012/200Q) 'fhe latter having been filed as a prayer for
condonation of delay in filing of the aforesaid Review Petition.
The notices were issued to both sides)before hearing the Petition
and I have had the benefit of hearing Learned Counsels Shri
R.K.Shetty and Shri S.P.Saxena)for the respective sides.

2. At the very start, I remind myself that jp{ Review Petition

is heard on the principles laid down in the CPC)and that it will

=
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have to be considered whether there is any error apparent on the
face of the record or whether this is a case of some new facts
having come to light, which facts were not within the knowledge
of the Review Petitioner, even considering due diligence etc.

3. I have gone through the Review Petition and I have heard
the Learned Cqunsel Shri R.K.Shetty and find that basically this
is not a case of any error apparent on the face of the record in
the orders made. What ig Qgi7g~32ught is a re-assessment of the
argumenfs énd factﬁ//and re-inteérpretation. In fact, more than
once)a point has been made in argument that certain aspects have
beeﬁ wrongly appreciated and there has been legal impropriety in
the Judgment. Well, as the original Respondents have a right to
entertain such grievances, these cannot be agitated through a
Review Petition, as is being done. They have to be agitated in
the appropriate forum’,provided as per law. They cannot come up
as a matter for relief in a Review Petition.

4. In respect of a point of information furnished regardiﬁg
senibqityv list, this is also not a case of simple error on
reconﬂt‘ in fact, no new documents can be stated to have come to
light.n‘ It is seen from the Roznama that more than one chance
were given for production of documents. Even here, considering
the arguments made)what is being sought is a re-appreciation of
the points covered in detail in the order dt. 25.7.2000.

5. Since the matter fails on merit, I am not going into the

aspect of the delay)Which clearly exists.

6. The Review Petition is therefore dismissed. No orders as

to costs. g g f

(B.N.BAHADUR) ¢/ —202 —2uD},
MEMBER (A) ' [




\
CENTRAL ADMINISTRATIVE TRIBUNAL
‘ BOMBAY BENCH, MUMBAI |

|
CP NO.7/2005 in | |
OA No.600/1999 26 Sept, 2005
:

Appl_icanﬁ.by Shri S.P.Saxena. Respondents
by Shri R.K.Shetty. |

Learned counsel for - respovndents - stated
that the ‘order 'v'of Tribunal dated 25/7/2000 and
confirmed rby High Court order dated 9/-7/2004 has
| been complled with vide order dated 24 Sept 2005.

Learned counsel for appllcdnt submlto that

the dlrectlon of the Tribunal has been complied

with. , _ |
| In view of this Contempt Petition 7/2005
is dismiissed; Notices to  contemnors  are
dischargeq. |
(Smt . Bharat:. Ray) o (A.R/ABarwal)
Member(J) ’ Vice Chairman




