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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO.: 497 and 498 of 1389.

pated this &&Qliﬁéﬁ%ﬁgﬁﬁg *2-%W1day of August,

CORAM : :Hon’ble Shri B. N. Bahadur, Member (A).

APPLICANTS IN O.A. No. 497/99.

1. Vithal Kedari Shinde,
Honarary Divisional Secretary,
National Federation of Postal
Employees Union, ]

Bombay Sorting Division,
Mumbai - 400 001.

vaibhav Mohan Chavan.

2.

3. Jaganath Annasaaeb Dél.
4. quaram Temaji Mathe;

5. Tanaji Baban Mathe. %

6. Haribahu Sitaram Dho?%.
7. Néthuram Dagdu Vinark?r.
8. Yégraj Vasudev’Bhangabe.
9. Mdkand Ratan Tayde. !

10. Ashok Pandurang Dharmg.
11. Ravindra Kumar Mohanti.
12. . Habib Bichava Gavadi.

13. Hiraman Laximan Shirk§.
14. 1. P. Shaikh. |
15. Asﬁok Bhimrao Surwade,
16. Arun Harichandra Shet}e.
17. Sapjay Chandkant Va?uéju.
18. Gujari Arjun Sukuru. %
19. | Ananta Bhiku Kosale. |
20. Ashok Pandurang.

21. Suhil Balkrishna Hindlekar.
22. Sopan Wamanpatil. |
23. Gopal T. Pawar.
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24. Laxman Vithalmore.

25. | Prabhakar Ramchandra Baviskar.
26. Dhanji Danji Rathod.

APPLICANTS IN O.A. NO. 498/99.

1. Vithal Kedari Shinde,
Honarary Divisional Secretary,
National Federation of Postal
Employees Union,

Bombay Sorting Division,
Mumbai - 400 001.

2. Sorra Appalaswamy.

3. Keshav Gedala.

4, Gangadhar Trinath Péda?y.
5. Dutikrishana Niranjén Shahu.
6. P. K. Shethy. o

7. Narayan Jagnatha Chéwdhare.
8. Sala Baisima Domburi.

9. Ashok Keshav. |

10. Ravindra Mudu Salian.

7?. Vivek Jayaji Loke.

12. Jagnat Sivram Gawad%.

13. Joginder Ganpati Raut.

(By Advocate Shri S. P. Kulkarni)
VERSUS

1. Union of India through
The Director General Posts,
New Delhi, Sanchar Bhavan,
New Delhi - 110 001.

2. The Chief Postmaster General,

Contd. .

O.A. 497 & 498/99.

Maharashtra Circle, G.P.O. Bldg.,

Mumbai - 400 001.

3. Sr. Superintendent of
Railway Mail Services,
Mumbai Sorting Division,’
Development Bank Building,
Near Crawford Market,
Mumbai - 400 001.

(By Advocate Shri V. S. Masurkar).
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Applicants.

Respohéent?”
.. 1n both 0.As.
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ORDER

PER : 8Shri B. N. Bsahadur, Member {A).

The issues involved in the two 0.As. viz. 0.A. No. 497/°7%
and 498/99 being identical, these 0.8s. were heard together and

are being disposed of by this common order.

P in 0.A. No. 4$97°9%9, the rase made before me by the

Applicants is as follows »

Applicants swver that they are affected by the ispugned
wrsngfu}v action of reséandents in making recovery ¥from their
salaries, of amounts paid to them earlier as Overtime #Ailowsnce
§0.7.82. Applicants wefe casusi labourers with effect from
79,01, 1589 and given temp%rary status with effect from JF.11.1F8%9
retrospectively. All have presently being regulsrised in Group
‘D in Respondents’ fogce. It is ?urther stated 1in the

1

application that after grant of temporary status, the applicants,
!
when deploved on overtime, work, were paid 0.7.8. at rates at psr

. . . | .
with temporarvsregular employees. Applicants contend that as per
instructions contained in communication from the Birector
Fod -

Feneral, P & T, they are entitied to existing 0.7.8. rates. The

Applicants further contend that they are operative sitséfé and

by

cannot be called as staff working in an administrative office,

. Voo

and that treating them as of the latter category for payment of
i

0.7.R. 1Is wrong. ;

v g
| Y ]
-r - g 5 s . .:‘
. The grievance of the RApplicants is thst the respondenits have
started recovering the alleged excess 0.7.8. ampounts paid to the

applicants, after a lapse of & to 8 years. The Applicanis’

s
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Page No. 2 Contd.. 0.8, 477 & 498/37.

represented in the matter (Exhibit A.3) and claim that they were
personally assured by the then Chief P.M.G. that recovery will
be stopped but to no avail. It is with this grievancé, that the
Applicants are before this Tribunal seeking the relief for
directions that no such recovery can be made, as also for refund

of amounts already deducted.

4. The Learned Counsel for the Applicants argued the case in
detalil taking me over, pointedly, to  the v&riags documen ts
appended and to the instructions/rules, efc. whicg he cited in
detail as being the basis for his case. The first contention was
that as per letter dated 3@.11.1992 (page 27} the rates aof 0.T.4.
have to be same. He reiterated the contention that Applicants
were operative staff and not staff working In Administrative
Office. The Learned Counsel, Shri FKulkarni, referred to the
circular dated @?.Q&.I??¢ Issued by the Department 5f Posts (page
95 of the paper book) and stated-that it was thfaugh what he
called the wmisinterpretation of this 0O.M., that: the entire
problem has arisen. ShriIKUIkarni argued in detail against the

Interpretation of these Instructionsas by Government.

5. He referred more thgn once to the communication dated
12.94.1791 to state that the Applicant’'s case was En fact
governsed by this communication. The 1993 -Scheme was not
applicable to the Railwag/Department of Posts. The order dated
18.85.1994 was not applicable to casual labourers granted

; _ ...
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Page No. S Contd.. 0.8. 497 & 4F8,99.

temporary status In accordance mith communication dated 17.4.15F51
as was the case of the applicsnts. It was only aﬁp}icabfs to
those casual iabourers  granted temporary status uacer
Department 's 0.M. dated 18.9.1993.

i

:
. The Learned Counsel further stressed the point that, in
any case, even assuming that the interpretaticn of instructions
made by Respondents is correct, no recovery csn be ordersd. No
notice has been given ﬁri&r to the recovery being started.
Léarned founsel cited th; cases of Mathilal éecidéd by Jaipur
Bench of this Tribunal (}?9? {35 ATC B7) as  also %ﬁe case of
Mahavir Singh decided b? Jodhpur Bench {1996)33  ATC  &83.
Similarly he sought teo re}yjnn the case of Bhagwan Shukla decided
by the Supreme Court {11?94% 28 ATC 2582 asz also the case of
Shyam Babu Varma {{1974) SéC L&S &B32. Thus, he claimed that no
recovery can be made in,anylcase and that there 1is delay and

laches on the part ot the Respondents.

7. Arguing the case on behald of the Respondents, their

Learned Counsel, Shri V.G, Masurkar first took the pointrihat

; i
there was no specific prayer in that no particular order is being

challenged, but only the . recovery ordered ithwrough pay slips.
Learned Counsel for Respondents then made the point that no

notice was necessary, and if the action of Respondents is held to
correct, then that was enough. He argued that a wvery farge

v&’

number of people were inQaived, and that this was a casd of

judicious use of LGovi. {unﬁs being safeguarded. Hence, 1t
should only bhe ascertaiﬂed} whether the Govi. instructions are
correctliy followed or not. ‘He sought to depend on the case™, of

M.C. Mebtas vs. Union of Indis ¢J.7. IFSF) {5) SO 114x,

z w.é‘!'—
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FPage Nop. & Contd.. 0.4. 4%7 & 4768779
8. Learned Counsel also argued to say that all benefits

accorded to the regular employee cannot be made availablie to
casual workers, or others who were not regulars, unless a
particu!ér benefit was specifically provided in the rules eg.
58% of service fo be counted for pensionary bensfit. He
contended that recovery of public funds, specially when made in
the caseé of large numbetr of employees, should not be stalled by
Tribunals since public funds are to be sccounted for. It was
also argued that no interest Is being charged and 1in view of

inflation a lesser value is, In fact, besing recovered.

2. In regard to thei other O.A. Na.478/%%, the only
additional point made by apﬁiicants therein relates to the Orders
stipulating that one hour be omitted from the number of hours of
work put in through overé time, while calculating OFTA. [t was
argued by learned Counsel fpr Applicant that this Rule 1Is not
appljedj to regular staffvbut only to casual sté¥F, and that the
latter, therefore, stood discriminsted. This was Justified by
the Counsel for Respondents In view of Govi. orders, who stated

that no special benefits would be claimed by workers who were
' 4

Al

non-regulars.

L}
i@, I have considered the arguments made by Ilearned counsels
on both sides, and have alsp seen the pspers in the case, snd the

-

case iakw cited by both sides. 4

&

iz. Let ws First turn to the point as to shether the

rulessinstructions regarding the rates of paveent of 0.7.8. have
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Page No. 7 Contd.. 0.8. 497 & 498/%9
been correctly interpreted. The Learned Counsel for the

applicant relied on the letter of 38.11.1992 (page 27} on the
subject of regularisation of Casual Labourers. a nuﬁber of
benefits to which workers like applicants are entitled are
enumerated in the said letter iIn general terms, and I find that
this letter will not be snough to decide the matter either way,
since the point regarding G.f.A, Is not covered. We will have
to go Into further Instructions/orders. Great dependence was
placed by Applicants’ Counsel on the letter dated £2.@4.£??1 from
the Ministry (page 97} which relates to the Scheme for grant of
temporary stqtus and Regularisation of casual labourers. Various
types of conditions are listed hetrein, and It Is stated, inter
alia, that certain benefigs akrn to those enJjoyed by
tempoirary/Group o empiéyees would be made available &o
temporary staff with three y%ars service. It Is to be noted that
again there is no specific decision In regard to Overtime
Allowance iIn specific terms with relevance to the Issue before
us. There Is another letter relied upon by the CLCounsel for
applicant (circulated by the 5r. Superintendent, R.M.5.. Mumbai)
of the Ministry dated 31.12.1772 again on the subject of grant of
temporary status to casual:labourers where, Indeed it Is stated
that casual labourers canfer;ed with temporary status are to be
paid O0.T.A. as per existingir&tes for casual labourers. This Is
only an extracted copy of a letter in isolation and it Iis not

clear how It can be relied upon in the background of the cther

orders discussed above. !

iz, e now turn to the extracts from Swsmy ' s Handbook 1958 at

pages 8 and ZF of the Faper EBook. {learned Counsel on  both

r
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Page No. 8 Contd..0.68. #2427 & 4598/77.
sides have used this for arguments). These are general
Instructions relating to O.7.A. for four specific categories

vIZ. (a}) Office Staff (b) Operative Staff (c) Statf Car Drivers
and (d} Casual e&pleyees. It Is the portion under the Hesding
"0.T.A. to Casual EMponeés" that we shall further turn to.
This states that the U.%.A. rates for the category “Cssusli
Workers having temporary status" will be as admissible for Office
Staff as in para 2 above. iNaw this point was argued on by both
sides, and Learned Counsel for Applicants stated that he Is
governed by the rétés for Aperative staff separately mentionesd
since they are not Office Staff. Considering the totality of the
instructions, we cannot hold that the Interpretations of the
Respondents Is wrong. Thg Government has taken a conscious

decision that such staf% like Applicants are to be paid at the

rates at which office staff is paid. Their point regarding their

being Operative will not o&erride the specific iInstructions for

casual workers. We find ng reason why we should sit in Judgement
|

over this policy decision. There Is no case here for a Judicial

review, specially in a métter which does not concern matters like

pay and allowance, pramoti&n, or any such right but is a matter

related to Over Time Allowance. Therefore It cesnnot be held that

the Interpretation regarding Rules made by Respondents was

defective/wBOng.

13. While on this aspect swe note thst no case of discrimination
can be said to be made Iin the second 0.8. (48%/°FF) either, where
the point regarding dJdiscounting of one howr for calculation of

i

0.7.83. has been made. This is also & policy  decision. Thus,



Page No. 7 ) Contd.. O0.A8. 427 & 498-99

here also we do not find that the Applicants have made out & case
for Intervention by us on the issue regarding interpretation of

instructions/orders.

. e now turn to the second aspect agiiated by the Spplicant

1t

2

vir. the stancd that recevs}y at this stage is wrong. Firstly,
we  cannot agree with the argument made by the Counsel for
Respondents that the mere fFinding o F correctness o f
interpretation of orders should be the be-31] and snd-all of the
matier. It is stated, in the reply of Respondents, that Casusl
Labourers with temporary status were psid at the 0.7.8. rate
applicable to regulsr group Fﬂ’ Operative Staff From Spril 1999
to May 1997, and later, in the same reply statement, it is stated
that the recovery was arﬁers& in July, 1998. Learned Counsel for
Applicants mainly depended Dﬁ the case law cited by him to  make

the point that recovery should not be made.

15, In the cases cited by founsel for Applicants listed st para
above, we find that the twc :éées decided by the Supremse Court
{Shyam FBabu Varma and Bhagwan Shuklal, both decided in 1§99, are
reievant to the present case. We turn to them for deciding the
matter relating to recovery being proper or oot., The case of
Shyam Babu Varma relates to a higher pay scale being erronecus iy
given, and the ratic setiled while granting relief is that the
higher scale was not given dué}ta any fault of the Applicants and

hence it shall only be just and proper not to recover any amount

slready psid. Similarly, in the case of Bhagwan Shuikla, the main

bs
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14 cn it .8, 497 &
polnt decided iz that no notice was given Yo the Applicant betore
j :
hiz pay was reduced by the Departwent. Thisz was held to be a

flagrant viclation of the princip}es of natural Jjustice and it
was  held chat the impugnéd order regarding fixation of.pay was
not sustainable. Now in,thé present case if is an admitted fact
that the payment of 0.7.A3. !at rates higher than those sdmissible
had been made to the app}icénts though no fault of the Applicant.
It was the fault of Administration. It is also an admitted fact
that no notice has been given to the Applicant in regard to
recovery. Thus, the r&téa of the cases of both Ehagwaﬁ Shukla
and Shyam Babu Varma will aéply to the cases before us. A point
was made by the Learned Co&nael for the applicantes to the effect
that Government servants were involved in very high magnitude.
No details as to how many people would be involved were given.
Be that as it may, this cannot be an argument which can be held
to decide the issue in favmurva{ the Respondents, in the face of
the two judgements of the Hon'ble Supreme Court cited above. The
cases of this Tribunal cited also support applicants, It must,
therefore, be held that the recovery made from the applicants in
boih cases in respect of hanéy already paid cannot Be made from
them. ‘The stoppage of p%yments at higher rates prospectively
from the time it was detecte; wmas right but not the recowery. of
amounts alreagy paid. The céae of M.C.Mehta cited by the Learned
Counsel fuf applicants has been seen. It does not apply to  this
case and cannot he}p {hé appiicant.
|
i6. Hence, both the G.ﬁs? {Mo. 497/99 & 49B/99) are allowed

| ‘

to the extent and in terms of the following orders
: . )

L
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FPage No.l1l Contd.

’ 3.8, No.397/,9% & 4598-°99

{12 Althouagh the interpretation made by
Respondents of Govt. ?%TZ; orderssinstructions
regarding rates of entit)egent of applicants for
Overtime Allowance cannot be faulted, the action
of Respondents 1In recovering excess amounts oOf
Overtime Allowance paid to the Applicants is held
to be wrongful. It is, therefore, ordered that
noa  further recovery shall be made, and the
amounts already recovered shall be refunded +to
the Applicants 1in both these 0.Rs. This refund
shall be made within a period of 4 wmonths from

the date of this order. Mo 1nterest shall be

payable.

{iz2 There will be no orders as to costs.

% Ao b apndsne
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Member 8) 2'5/ 07,2 -



